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JURISDICTIONAL STATEMENT
The Jurisdictional Statement of plaintiff-appellant
United Park City Mines Co. ("UPCM") is not disputed.
ISSUES FOR REVIEW
The issues on appeal as to UPCM's claims against
defendant-appellee Greater Park City Company ("GPCC") are as
follows.-'
1.

Whether the District Court did not abuse its

discretion in refusing to permit further discovery under Rule
56(f) Utah Rules of Civil Procedure before granting GPCC's
motion to dismiss and for summary judgment.
2.

Whether allegations in affidavits filed by UPCM

in opposition to the motions for summary judgment were
inadmissible as evidence.
3.

Whether UPCM failed to raise any genuine issue of

material fact that would toll the statute of limitations applicable to the claim that GPCC aided and abetted alleged breaches
of fiduciary duties by others in 1975, and the claims for
reformation of certain 1971 and 1975 agreements.
4.

Whether UPCM has a cause of action against GPCC

for aiding and abetting alleged breaches of fiduciary duty by
UPCM's co-shareholders in GPCC where:
a.

1/

UPCM owned 39% of the stock of GPCC; and

As will be discussed below, certain claims and contentions made by plaintiff in the District Court are not at
issue on this appeal.

b.

The aiding and abetting claims arise

exclusively from the alleged acts and omissions of UPCM's
co-shareholders.
5.

Whether UPCM has a cause of action against GPCC

for selective reformation of certain 1971 and 1975 agreements
based on contemporaneous or future unconscionability.
6.

Whether UPCM failed to raise any genuine issue of

material fact avoiding waiver or estoppel of its reformation
claims against GPCC.
7.

Whether UPCM has a cause of action on its two

remaining damage claims under the Water Rights Purchase Agreement .
8.

Whether UPCM's acceptance of GPCC's contractual

performance from 1975 to 1985 waived or estopped UPCM's
contract default damage claims for reimbursement of water
treatment costs and alleged underpayment of lift revenue.
9.

Whether UPCM failed to raise genuine issues of

material fact sufficient to avoid dismissal of its trespass
claims regarding the Town Lift and the new GPCC resort maintenance building.
STANDARD OF REVIEW
GPCC agrees that the District Court's refusal to allow
further discovery before granting GPCC's motion for summary
judgment may be reversed only for abuse of discretion.
GPCC submits that the standard of review applicable to
whether UPCM's affidavits in opposition to the motions for

summary judgment were inadmissible as evidence is de novo.
While no authority directly on point has been found, GPCC
believes that issues as to the admissibility of evidence are
inherently legal rather than factual issues.
UPCM's statement as to the standard of review for
summary judgment is not entirely accurate.

Appellate courts

applying both Rule 56, Federal Rules of Civil Procedure and the
equivalent Rule 56, Utah Rules of Civil Procedure, will affirm
the grant of properly supported summary judgment motions (even
in factually complex cases), unless the party opposing the
motion can demonstrate the existence of evidence in the record
establishing a prima facie case sufficient to be submitted to a
finder of fact.

Celotex Corp. v. Catrett, 477 U.S. 317 (1986);

Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 4 75
U.S. 574 (1986); Gibson v. Greater Park City Company, 818 F.2d
722 (10th Cir. 1987); Robinson v. Intermountain Health Care,
740 P.2d 262, 264 (Utah App. 1987).
STATEMENT OF THE CASE
GPCC responds to UPCM's Statement of the Case as
follows:
The Parties
While UPCM indicates it has 5,000 shareholders,
controlling interest in the corporation is held by the
Bamberger Group (headed by UPCM president David Bernolfo),
which acquired some of its shares subsequent to the 1975
transactions at issue, and the New York based Loeb Group

(headed by UPCM director Joseph Lesser), which acquired the
stock of defendants ARCO and ASARCO in 1985.

It is the

Bamberger and Loeb Group that are behind this litigation and
that are financing it with stockholder loans.

They are also

solidifying their control of UPCM through the issuance of stock
rights offerings.
UPCM also indicates it may renew its mining activities
at some indefinite time in the future, even though no mining
operations have been conducted on its properties for over eight
years.

This purported interest in mining is a sham designed to

avoid certain adverse tax and environmental consequences that
would result from permanent cessation of mining, and to avoid
losing UPCM's interest in certain water it reserved only for
mining use in the Water Rights Purchase Agreement.

UPCM is now

attempting to convert this mining use to real estate development use through this litigation.
Nature of the Case and Course of Proceedings
In addition to the fraud and breach of contract claims
referred to by UPCM, the original May, 1986 Complaint alleged
claims of racketeering.

The June, 1988 Amended Complaint

deleted the fraud and racketeering claims after counsel for
GPCC and Royal Street asserted to new counsel for UPCM that
these claims violated Rule 11, Utah Rules of Civil Procedure.
Substantial counterclaims have been filed by GPCC and
the Royal Street defendants, which have been stayed pending
this appeal, along with certain UPCM contract claims not

resolved by the District Court's Rule 54(b) summary judgment.
The District Court has also allowed defendants to defer pursuit
of certain Rule 11 claims they may have, pending this appeal.
UPCM's Statement of the Case overlooks that all defendants joined in motions to strike most portions of voluminous
affidavits filed by UPCM in opposition to the motions for summary judgment.

(R. 6821, 7924, 7927).

While the District

Court denied those motions (R. 7859), GPCC contends that
virtually all of the allegations in these affidavits are
inadmissible as evidence and should be ignored by this Court.
The District Court's Rulings
UPCM's characterization of the District Court's
rulings is only partially correct.

The following is a summary

of the Court's Findings and Conclusions (R. 7821) on the claims
against GPCC.
1.

UPCM had adequate opportunity to conduct discov-

ery on its claims against GPCC and the other defendants.
(Finding No. 1).
2.

The Third and Fourth claims against GPCC for

breach of fiduciary duty or aiding and abetting in 1975 are
barred by the four-year statute of limitations in Utah Code
Ann. § 78-12-25(3), and there is no basis for UPCM's tolling
theory.

(Findings No. 9-20, Conclusions No. 2,3).
3.

Because in 1975 UPCM was a controlling share-

holder in GPCC, with 39 percent of the common stock and

two-thirds of the preferred stock, and because the acts complained of were allegedly committed by UPCM's co-shareholders
in GPCC, GPCC could not be held liable for breach of fiduciary
duty or aiding and abetting.

(Findings No. 33, 34, Conclusion

No. 6). While UPCM's brief indicates it is appealing from the
ruling on aiding and abetting, UPCM is no longer pursuing the
claim that GPCC owed it fiduciary duties.
4.

UPCM's continued performance of obligations and

acceptance of benefits under the 1975 agreements, both before
and after its Third and Fourth Claims seeking recission and
reformation were filed, bars those remedies (Findings No. 57,
58, Conclusion No. 7). At page 63, footnote 25 of its brief,
UPCM indicates it is not appealing from dismissal of the recission remedy.
5.

As to the Fifth, Sixth, Eighth and Tenth claims

alleging contract defaults:
a.

UPCM's contract claims arising before May,

1980 (or June, 1982 as to any such claims first raised in the
Amended Complaint) are barred by the six-year statute of
limitations, Utah Code Ann. § 78-12-23(2) (1953 as amended).
(Conclusion No. 8). UPCM indicates it is also not appealing
from this ruling.
b.

Payment in full by GPCC and Royal Street

under the Land Purchase Agreement and Water Rights Purchase
Agreement cured any alleged defaults under these agreements.
(Finding No. 60/ Conclusion No. 10).

c.

UPCM waived or is estopped from asserting

underpayment of rental and other alleged continuing defaults,
based on annual representations it made from 1975-1985 that
GPCC was current on all obligations under all of the agreements
and had paid all rentals that were owed, during which time UPCM
had a representative on GPCC's board of directors.

(Findings

No. 61, 62, Conclusion No. 9 ) .
d.

Other alleged contractual default claims

were similarly without merit, with the possible exception of
some building and health code violations alleged in paragraph
116(e)(ii) of the Amended Complaint (R. 2760), which the Court
reserved for further determination pursuant to Rule 54(b).
Alternatively, UPCM could not forfeit or terminate GPCC's
interests in the contracts and had an adequate remedy in
damages (Conclusion No. 9 ) .
(i)

Footnote 25 at page 63 of UPCM's brief

also indicates UPCM is not appealing from the dismissal of its
claims seeking contract termination.

Accordingly, the Tenth

Claim for Relief alleging breach of the implied contractual
duty of good faith is now also moot as against GPCC, since the
only remedies sought against GPCC in that claim were contract
termination (and acceleration of a 1975 Renewal Promissory Note
that has been paid in full).

Amended Complaint (R. 2760), pp.

86-87.
(ii)

The only contract default allegations

still being pursued on appeal are alleged understatement of
lift revenue, failure to reimburse UPCM for certain water

treatment costs, and an alleged breach related to UPCM's reservation of certain water for mining purposes in the Water Rights
Purchase Agreement.
6.

GPCC, the Royal Street defendants and defendant

PPI were entitled to release from escrow of all remaining
instruments of title under the Land Purchase Agreement and
Water Rights Purchase Agreement and UPCM was entitled to
release of the final payments made under these agreements.—'
(Finding No. 59, Conclusion No. 20). These instruments and
funds were subsequently released (R. 7866), and UPCM's brief
indicates it is not appealing from this ruling either.—'
7.

UPCM's Twelfth Claim for reformation of the Water

Rights Purchase Agreement to allow UPCM to use mining reservation water for all purposes failed to state a claim because it
was based solely on facts occurring subsequent to

2/

In 1986, GPI and PPI filed suit (Civil No. C86-8907)
against UPCM, GPCC and First Security Bank of Utah, N.A.
("First Security") regarding certain escrow disputes with
UPCM. First Security was named because it is the escrow
holder and GPCC because of its own related disputes with
UPCM. Because of the relationship between the case filed
by GPI and PPI to the main case filed by UPCM, the
GPI/PPI case was transferred from Judge Noel to Judge
Brian. While the two cases were not consolidated, the
parties in both cases stipulated that GPCC could seek
release of the instruments of title from escrow as part
of the dispositive motions in the main case (Civil No.
C86-3347) .

3/

Subsequent to UPCM's filing of this appeal, GPCC made the
final payment due to UPCM under the 1975 Renewal Promissory Note and recently obtained from UPCM a release of
the mortgage securing that Note. Accordingly, the
acceleration of that Note sought by UPCM as part: of its
recission or reformation remedies is now also moot.

both the original 1971 agreement and the 1975 amendments.
(Conclusion No. 21.)
8.

As to UPCM's Seventh Claim against GPCC for

trespass:
a.

Pursuant to paragraph 14 of the Lease

(Resort Area) and the Third Amendment thereto, a sale of the
Town Lift property by UPCM to a third party was required in
order to remove that property from the lease.

Because the

proposed sale never occurred, the property remains part of the
lease.

(Finding No.63, Conclusion No. 22).
b.

The other trespass claims alleged by UPCM

fail because of UPCM's duties of cooperation with GPCC under
Paragraph 19 of the Land Purchase Agreement and because of
consents given by UPCM.

(Finding No. 64, Conclusion No. 23).

UPCM's brief indicates it appeals this portion of the trespass
ruling only as applied to alleged encroachments by GPCC's
maintenance building.
Thus, the only remedies against GPCC still being
pursued by UPCM are (1) damages for alleged aiding and abetting
in 1975, and for three alleged contract breaches occurring
after May, 1980; (2) reformation of the portion of the 1971
Water Rights Purchase Agreement reserving to UPCM certain water
for mining use only; and (3) reformation of the Lease (Resort
Area) to eliminate the final two twenty-year extensions
(commencing in the year 2011) added in 1975, or to provide an
increase in rentals during those extensions.

STATEMENT OF FACTS
The following is a summary of the facts pertaining to
UPCM's claims against GPCC.
A.
1.

General Background

UPCM is a Delaware corporation with its principal

offices in Salt Lake City, Utah.

Until 1985, 18.4% of the

stock in UPCM was owned by defendant ARCO and 12.7% was owned
by ASARCO, two companies involved in the mining business.

In

1985, ARCO and ASARCO sold their stock in UPCM to a group of
investors that included the Loeb Group from New York and the
Bamberger Group from Utah.

See, Deposition of Joseph Lesser

(R. 7955), pp. 60, 61, Ex. 7, 8 (R.7978).
2.

Until 1970, UPCM's principal business was mining

on real properties it owned in the Park City, Utah area.

In

1970, UPCM ceased mining and leased its mining properties to
others, including Park Ventures, which was a joint venture
between ARCO and ASARCO, and later the Noranda Company.

In

1982, those leases expired and since that time, UPCM's properties have not been used for mining activities.

See, page 3 of

UPCM's February 28, 1985 Annual Report to Stockholders for
1984, a copy of which was submitted as Exhibit "A" to GPCC's
summary judgment memorandum-1x and is attached hereto as
Addendum ("Add.") No. 1.

4/

Accompanying GPCC's summary judgment memorandum was an
exhibit book (R. 3739) containing copies of some of the
documents referenced herein.

3.

From 1963 to 1971, UPCM operated a ski resort in

Park City, Utah on portions of its properties (the "Resort
Properties") not being used for mining.

UPCM did not have the

funds or expertise to successfully operate a ski resort on the
Resort Properties,

See, Deposition of Clark Wilson (R. 7930-

7932), pp. 40-51.
4.

On February 16, 1971, UPCM entered into a series

of agreements (the "Resort Agreements") with Treasure Mountain
Resort Co. ("Treasure Mountain") pertaining to these Resort
Properties.
1971.

Treasure Mountain changed its name to GPCC in

Under these Resort Agreements, UPCM agreed to sell the

Resort Properties to GPCC, along with various facilities,
improvements and personal property previously used by UPCM in
ski resort operations.

UPCM also agreed to sell its water

rights to GPCC and to lease certain other Resort Properties to
GPCC for the operation of the ski resort and related purposes.
UPCM also obtained an option to acquire a controlling interest
in GPCC stock, which it subsequently exercised.
5.

In 1975, UPCM held a controlling interest in

GPCC, with 39% of the common stock and 2/3 of the preferred
stock.

Amended Complaint (R. 2760), paragraph 47(a).

Other

GPCC stockholders included defendants Morgan and Fidelity and
nonparty Unionamerica (all of which had loaned millions of
dollars to GPCC) and the Royal Street defendants, which had
also loaned funds and managed the resort.
B.
6.

The 1975 Restructuring of GPCC

By 1974-1975, GPCC was financially unable to meet

its obligations, including its obligations under the Resort
Agreements.

Amended Complaint (R. 2760), If 50.

UPCM still

lacked the funds and expertise to take back control of resort
operations from GPCC.

Deposition of Don Prell (R. 7921), pp.

21, 26; Deposition of Lamar Osika (R. 7944-7945), p. 72. As
the result, and pursuant to a June 23, 1975 agreement known as
the "Memorandum of Agreement", GPCC was acquired by defendant
Alpine Meadows of Tahoe, Inc. ("AMOT") after GPCC was restructured by UPCM and GPCC's other stockholders to reduce GPCC's
deficit to $1.3 million.-7

The parties also entered into

certain amendments to the 1971 Resort Agreements and certain
new agreements, including an agreement dated October 11, 1975
known as the "Substituted Escrow Agreement", and an agreement
also dated October 11, 1975 known as the "Acquisition Agreement".

See, Add. No. 1 at p. 6.

Pursuant to these and other

1975 agreements, AMOT invested over $1.3 million in resort
operations and guaranteed certain other GPCC debts, thereby
saving GPCC from insolvency.

Deposition of Lamar Osika (R.

7944-7945), pp. 114, 180, 184, Ex. 28 (R. 7976).
7.

Although UPCM had the right to take back the

Resort Properties, rather than agree to the restructuring of

5/

Those who participated in the restructuring negotiations
included Don Prell and Robert Volk on behalf of Unionamerica (not a party to this litigation), Gil Butler on
behalf of the Morgan and Fidelity interests, Edgar Stern
and Robert Wells on behalf of the Royal Street interests
and ClBrk Wilson, Lamar Osika and Sid Cornwall on behalf
of UPCM.

GPCC, UPCM did not want to do so.

Depositions of Scott

Woodland-' (R. 7942-7943), p. 115; Lamar Osika (R.
7944-7945), pp. 68, 72; and Gil Butler (R. 7954), p. 148.

UPCM

also did not want to put any additional money into the resort.
Id.

As the result of numerous factors, property values in the

Park City area were depressed in 1975.
(R. 7921), pp. 17-19.

Deposition of Don Prell

These values would have been further

reduced if the ski resort had been unable to open for the
1975-76 ski season.
8.

During the negotiations for the restructuring of

GPCC, UPCM decided upon its position early and stuck to that
position.

Deposition of Don Prell (R. 7921), pp. 30, 46, 52.

UPCM's position was that it wanted to protect its existing
rights, including those under the 1971 agreements.
of Prell (R. 7921), p. 34.

Deposition

Consistent with this approach, UPCM

was the only GPCC shareholder that refused to forgive its
portion ($787,040) of certain loans made in 1974 by the GPCC
shareholders (in amounts pro rated based on the percentage of
stock held) to avoid GPCC's collapse.

Instead, UPCM insisted

on a replacement Note (the Renewal Promissory Note discussed
below).

6/

AMOT Brief, Addendum No. 2.

Woodland was with the Van Cott, Bagley firm and drafted
the 1971 agreements on behalf of UPCM, but did not participate in the 1975 negotiations because at UPCM's
request, he had also done legal work for GPCC. Deposition of Lamar Osika (R. 7944-7945), p. 203, Exhibit 44
(R. 7976); Deposition of Woodland (R. 7942, 7943), pp.
17, 29, 161.

9.

UPCM had the same information as the other

parties to the negotiations, and no misrepresentations were
made to it.

Deposition of Prell (R. 7921), pp. 41, 61, 63, 76;

Deposition of Gil Butler (R. 7954), p. 145.

In 1974 and 1975,

UPCM had three representatives on GPCC's Board.
representation on UPCM's Board.

GPCC had no

UPCM officers and directors

(including Lamar Osika and Sid Cornwall) attended GPCC Board
meetings when the various restructuring alternatives and GPCC
land value estimates were discussed.

See, GPCC Board Minutes

of November 25, 1974 and March 3, 1975.
B.)

(R. 7261-7480, Ex. A,

UPCM also was aware of plans for future development of the

Deer Valley properties and thought that those properties had
some value, but UPCM did not want to invest any money towards
that development.
10.

Deposition of Prell (R. 7921), p. 214.

UPCM wanted and got a no risk position as the

result of the 1974-1975 negotiations.
(R. 7921), p. 229.

Deposition of Prell

Although Prell tried to convince UPCM to

retain an equity position in GPCC, UPCM did not want to do so.
Deposition of Prell (R. 7921), p. 71. Parties to the negotiations other than UPCM, such as defendant Morgan, which had
invested over $4,500,000 in the resort, were willing to take
huge losses in 1975.

They also took the risk of whether they

would be able to recoup those losses or recover profits in the
future as the result of their continued participation in the
resort.

Deposition of Gil Butler (R. 7954), pp. 84, 150.
11.

- The proposal ultimately accepted by AMOT was

first presented by UPCM to other potential investors, including

the Vail and Aspen ski resort interests and the Disney entertainment interests, all of which rejected the proposal.
Amended Complaint (R. 2760), 1Hf 58-60.

AMOT accepted the

proposal reluctantly and was concerned about the GPCC liabilities represented to it by the other negotiators.
Prell (R. 7921), pp. 45, 76.

Deposition of

Two twenty-year extensions of the

1971 ski resort lease (in addition to the first twenty-year
extension contained in the lease) were agreed upon in 1974,
before AMOT was ever contacted, in order to attract potential
investors.

Deposition of Gil Butler (R. 7954), p. 159; Deposi-

tion of Lamar Osika (R. 7944-7945), pp. 63, 245, Ex. 9 (R.
7976); Amended Complaint (R. 2760), 1f 55.
12.

Sid Cornwall, a retired lawyer and a director of

UPCM, was very concerned that the 1975 transactions be fully
disclosed to and approved by the UPCM stockholders, because
UPCM was a public company.

Deposition of Prell (R. 7921),

pp. 25, 30. The nature of the transactions was first disclosed
to UPCM shareholders at a shareholders meeting held in May,
1975.

That meeting was attended by Joseph Bernolfo, father of

current UPCM President David Bernolfo and a representative of
the Bamberger Group (R. 7956, Answer to Request No. 8).
13.

Shortly before the October, 1975 UPCM share-

holders meeting scheduled to consider final approval of these
proposed transactions, the UPCM board of directors received a
letter from a man named Jerome Gartner who indicated he was the
attorney for a UPCM stockholder.

(Exhibit "B", R.

3739.)

Gartner made the same criticisms about the proposed

transactions as are now being made by UPCM's new management in
the present lawsuit.—y

The Gartner letter was disclosed to

the shareholders, as was the position of the UPCM board of
directors in opposition to the letter.

AMOT" s chairman Nick

Badami also spoke in opposition to the Gartner letter at the
shareholders meeting.

After considering these opposing views,

the shareholders approved the 1975 transactions.

See, Amended

Complaint (R. 2760).
14.

Lamar Osika was an officer of UPCM from its

inception until 1981, as well as a stockholder, and has had no
affiliation with either ARCO or ASARCO.

His son, Ed, currently

is a UPCM officer and was UPCM's representative on GPCC's Board
from 1982 until 1985.

Nonetheless, Lamar Osika's name is not

mentioned even once in UPCM's brief, and for good reason; he
destroy's UPCM's case.

His deposition testimony (R. 7944-7945,

Exhibits at R. 7976) regarding the 1975 transactions is summarized as follows:
a.

Mr. Osika worked on the proxy statement

given to the UPCM shareholders (p. 17).
b.

He felt that the 1975 transactions were the

best solution to GPCC's problems that UPCM could have negotiated at the time and has learned nothing since then to change
his mind (p. 25).

!_/

Several other shareholders also wrote to the UPCM Board
in opposition to the proposed transactions (R. 7167-7260,
Ex. 6-11).

c.

The UPCM directors adequately protected

UPCM's interests in the 1975 transactions (p. 32).
d.

UPCM gave up its stock position in GPCC

willingly (p. 92).
e.

AMOT saved the resort from financial

collapse (pp. 114, 180, 184, Ex. 28).
f.

Price Waterhouse confirmed that GPCC's 1975

financial statements were prepared in accordance with generally
accepted accounting principles (p. 117, Ex. 29).
g.

Shortly before this lawsuit was filed, both

Mr. Osika and Sid Cornwall (who had long since retired from any
involvement in UPCM) told current UPCM president David Bernolfo
that the 1975 restructuring of GPCC was a proper business decision at the time by UPCM (p. 122).
15.

In a memorandum dated February 8, 1979 to the

Bamberger interests and other UPCM minority shareholders, a
potential investor in UPCM named Joseph Bennett stated that
UPCM was 'sold down the river* by management in 1978, but that
this was 'water over the dam.f

Exhibit "C" (R. 3739), p. 4

(Add. No. 2 ) .
C.

The Resort Agreements and Performance Thereunder.
The principal Resort Agreements, as amended, include:
16.

The Purchase Agreement ("Land Purchase Agreem-

ent") for the sale to GPCC and immediate right to possession of
the surface rights to approximately 4200 acres of real property
for the principal amount of $5,574,000. A copy of the Land

Purchase Agreement as amended is attached as Exhibit "A" to the
Affidavit of Craig Johnson dated July 22, 1986 (R. 227).
a.

In 1975, GPCC had paid over $900,000 of the

purchase price and made annual principal payments thereafter of
at least $350,000 per year, along with monthly interest payments at the rate of 7 percent per annum on the unpaid
balance.

Under the 1975 Acquisition Agreement, as approved by

UPCM, GPCC conveyed its interest in the Deer Valley portion of
the Land Purchase Agreement to the Royal Street defendants.
Under the Land Purchase Agreement and Substituted Escrow Agreement, Special Warranty Deeds to the various parcels of Resort
Properties (as well as a Bill of Sale to certain personal
property) were deposited with First Security, as escrow agent,
along with the payments made by GPCC.
b.

All of the properties covered by the Land

Purchase Agreement (including the personal property listed in
the Bill of Sale) have been released from escrow based upon
payment in full by GPCC (including over $3,000,000 in interest
payments), and all payments have now been accepted by UPCM.
(R. 7866.)
c.

Pursuant to Paragraph 17 of the Purchase

Agreement as amended in 1975, UPCM designated one of its agents
to serve upon GPCC's Board of Directors from 1975 until August,
1985.

First Clark Wilson and later Ed Osika served in this

capacity.

Amended Complaint (R. 2760), paragraph 39.

In

paragraph 19 of the Purchase Agreement, UPCM agreed to cooperate with GPCC regarding GPCC's resort operations and to provide
certain easements and shared use of land.
17.

The Water Rights Purchase Agreement for the sale

to GPCC and immediate right to use all of UPCM's water rights,
including those developed in the future, except for a flow of
3,000 gallons per minute (later reduced to 2,850 gallons per
minute) to be used exclusively for mining purposes, and certain
water sold by UPCM to Park City Municipal Corp.

As set forth

above, UPCM has not been involved in mining activities for over
eight years.

A copy of the Water Rights Purchase Agreement, as

amended, is attached as Exhibit "B" to the July 22,

1986 Affi-

davit of Craig Johnson (R. 227).
a.

Under the Water Rights Purchase Agreement

and Substituted Escrow Agreement, title to the water rights was
retained in UPCM with conveyancing documents held in escrow by
First Security for delivery upon final payment of the $500,000
principal amount of the purchase price.
and paid on January 3, 1989.

This payment was due

In the interim, GPCC was reguired

to make monthly interest payments on the unpaid balance at the
rate of 6 percent per annum, and was entitled to the exclusive
use of the water, and to allow others to beneficially use the
water for resort purposes without UPCM consent.

Under the

Acquisition Agreement as approved by UPCM, GPCC assigned an
undivided one-half of its rights under the Water Rights
Purchase Agreement to the Royal Street defendants.

See, Add.

No. 1.

The documents of title under this agreement have also

been released from escrow as have all payments due UPCM
(including over $500,000 in interest).
b.

(R. 7866.).

By letter dated August 24, 1983 (R. 3739,

Exhibit "K") (Add. No. 3), the law firm of Fabian & Clendenin
advised the Bamberger interests and/or UPCM regarding how
certain contractual restrictions on transfer and use of the
water rights might be used to force GPCC to renegotiate the
Water Rights Purchase Agreement, and in particular the provisions limiting UPCM use of reserved water to mining and milling
rather than real estate development.±y

See also, p. 2 of the

Bamberger Group appraisal of UPCM real estate.

(R. 3739,

Exhibit M L M ) (Add. No. 4).
18.

The Lease (Resort Area), Lease (Deer Valley) and

Lease (Crescent Ridge) leasing approximately 5,273 acres of
Resort Properties to GPCC (and later Royal Street) for ski
resort use in conjunction with the lands being purchased under
the Purchase Agreement.

Copies of the Lease (Resort Area), as

amended, and the Lease (Deer Valley), without amendments, are
attached as Exhibits H C M and "D," respectively, to the July 22,
1986 Affidavit of Craig Johnson (R. 227). The Lease (Crescent
Ridge) was ordered released from escrow by the District Court,
and UPCM does not appeal this portion of the District Court's
ruling.

J3/

(R. 7866.)

Although these restrictions are now moot, the Twelfth
Claim for Relief in the Amended Complaint (R. 2760) seeks
to reform the agreement to accomplish the same result.

a.

The primary term of these leases runs until

April 30, 1991, and the 1971 agreements provided an option to
renew for an additional 20 year period until 2011.
has been exercised.

This option

(R. 3739, Exhibit T ) . In 1975, GPCC and

Royal Street were given the option to extend the leases for two
additional periods of 20 years each.

The rent payable under

these leases is based on a percentage of proceeds received from
the sale of ski lift tickets, referred to in the Leases as
"Lift Revenue" and further defined therein.

Under paragraph 14

of the Lease (Resort Area), GPCC has a right of first refusal
in the event of an offer to purchase made to UPCM regarding the
leased property.
b.

Since 1975, over $700,000 in lift revenue

has been accepted by UPCM.
c.

Under the Acquisition Agreement, as approved

by UPCM, GPCC assigned the Lease (Deer Valley) to defendant
Royal Street Land Co.

(Add. No. 1, at pp. 6-7). With the

approval of UPCM, Royal Street Land Co. then assigned to the
other Royal Street defendants.

Pursuant to paragraph 4 of the

1975 "Assignment of Lease (Deer Valley)", and as consented to
by UPCM written consent dated October 11, 1975, UPCM has agreed
to look exclusively to the Royal Street defendants and its
assignees for performance of the lessee's obligations under the
Lease (Deer Valley).
d.

Under the "Third Amendment to Lease (Resort

Area)", dated December 12, 1980, certain of the leased premises

(the "Town Lift Property") were to be removed from the Lease
(Resort Area) for sale to John J. Sweeney ("Sweeney"), pursuant
to an option agreement and proposed sale from UPCM to Sweeney,
and after GPCC declined to exercise its right of first refusal
under the Lease.
never occurred.

This option was never exercised and the sale
(Add. No. 1, at p. 7); Deposition of Lamar

Osika (R. 7944-7945), p. 228.
19.

The Renewal Promissory Note, dated July 1, 1975

in favor of UPCM in the principal amount of $787,040.00,
$350,000.00, of which was due and paid January 1, 1990, and the
balance of which was due and paid on January 1, 1991. GPCC
also made monthly interest payments at the rate of 7 percent
per annum, totalling over $800,000 in interest.

UPCM has

released the Mortgage securing that Note.
20.

The Resort Agreements have virtually identical

cross-default and judicial ascertainment provisions.

Because

UPCM no longer seeks to terminate those agreements, these
provisions are no longer at issue.

However, they are summar-

ized at pp. 18-19 of GPCC's opening summary judgment memorandum
(R. 3686).
21.

In a letter to UPCM stockholders, dated

February 28, 1985, included as page 2 in the 1984 UPCM Annual
Report (Add. No. 1), UPCM made the following statement:

"All

obligations of Greater Park City Company and Deer Valley Resort
Company under the resort agreements are current."

(emphasis

added).

The same or similar statements also appeared in all

previous UPCM annual reports dating back to 1975,

Further, on

July 23, 1985 (as well as in each preceding year since 1975),
UPCM certified in writing to First Security pursuant to the
Substituted Escrow Agreement that all funds due from GPCC under
the Resort Agreements were paid in full.

(R. 3739,

Exhibit MP") (Add. No. 5).
22.

Nonetheless, by letter dated November 12, 1985, a

copy of which is attached as Exhibit "E" to the July 22, 1986
Affidavit of Craig Johnson (R. 227), David W. Bernolfo
("Bernolfo"), current president of UPCM, purported to give GPCC
notice of default under the Purchase Agreement, the Water
Rights Purchase Agreement, the Lease (Resort Area) and the
Lease (Crescent Ridge).

By two letters, each dated

November 14, 1985, copies of which are attached as Exhibits "F"
and MG", respectively, to the Affidavit of Craig Johnson
(R. 227), Bernolfo also purported to give the Royal Street
defendants notice of default under the Purchase Agreement,
Water Rights Purchase Agreement and Lease (Deer Valley).
23.

By letter from GPCC dated December 2, 1985 and

from the Royal Street defendants dated December 12, 1985,
copies of which are attached as Exhibits "H" and "I", respectively, to the Affidavit of Craig Johnson (R. 227), defendants
gave notice that they deny and contest each and every allegation of default contained in the purported notices of default
sent by Bernolfo.

24.

On October 20, 1986, UPCM sent GPCC a purported

second notice of default to which GPCC responded on November
18, 1986 by contesting all allegations of default.

(R. 3739,

Exhibits "Q" and "R").
25.

On January 30, 1988 UPCM sent GPCC a third

purported notice of default, to which GPCC responded on
March 1, 1988 by contesting all allegations of default.
(R. 3739, Exhibits M S H and "T").
26.

With regards to the allegations of breaches of

the Resort Agreements now being made for the first time by new
UPCM management, Lamar Osika testified in his deposition (R.
7944-7945, Exhibits at R. 7976) as follows:
a.

Mr. Osika could not recall any defaults by

GPCC occurring from 1975 until he retired from UPCM in 1981
(p. 37).
b.

He has no reason to believe GPCC has ever

given false information to UPCM regarding lift revenue (pp. 36,
212).

UPCM understood that the value of complimentary lift

tickets was not included as lift revenue (p. 120). During his
tenure with the company, UPCM never requested an audit of
GPCC's records regarding lift revenue (p. 265).
27.

From 1981 to 1985, the president of UPCM was

Wheeler Sears, who was not affiliated with either ARCO or
ASARCO.

He also represented that there were no defaults by

GPCC occurring during this period.

(Add. No. 1, p. 2 ) .

SUMMARY OF ARGUMENT
Almost as important as the issues to be resolved on
this appeal are the claims that are no longer at issue.

Gone

are the claims for contract rescission or termination, the
claims that GPCC owed fiduciary duties to UPCM, and the other
claims set forth in the Statement of the Case above that are
not the subject of this appeal.
The claims against GPCC that remain at issue on this
appeal are also set forth in the Statement of the Case.

GPCC's

arguments as to these claims are summarized as follows:
1.

a.

GPCC primarily joins in the arguments of its

co-defendants that the District Court did not abuse its discretion in declining to permit further discovery under Rule 56(f).
b.

Additionally, UPCM has had ample opportunity

to conduct discovery on its claims against GPCC/ which have
been pending since May, 1986.
2.

GPCC also primarily joins in the arguments of the

Royal Street defendants as to the inadmissibility of the UPCM
affidavits filed in opposition to the motions for summary judgment .
3.

a.

The Third and Fourth Claims that GPCC is

liable in damages for aiding and abetting alleged 1975 breaches
of fiduciary duty by former UPCM stockholders, ARCO and ASARCO,
and by UPCM's former co-shareholders in GPCC, the Royal Street
and Morgan-Fidelity interests, are barred by the four-year

statute of limitations, Utah Code Ann. § 78-12-25(3) (1953 as
amended).

The claims for selective reformation of the Water

Rights Purchase Agreement (Twelfth Claim) and the Lease (Resort
Area) are also time barred.

GPCC primarily joins in the argu-

ments of its co-defendants as to why there is no basis for
tolling these statutes.
b.

These arguments apply with even greater

force to GPCC since one of the primary bases for UPCM's position that the discovery rule should apply is fiduciary duties
allegedly owed to UPCM by defendants ARCO and ASARCO, and the
Royal Street and Morgan-Fidelity defendants.

UPCM no longer

contends that GPCC owed any such duties.
4.

The aiding and abetting claims also fail to state

a cause of action against GPCC.

All of the acts or omissions

for which GPCC is sought to be held liable were allegedly
committed by UPCM's co-shareholders in GPCC, the Royal Street
and Morgan-Fidelity defendants, and nonparty Unionamerica, at a
time when UPCM itself held 39% control of GPCC.
5.

UPCM's Twelfth Claim for reformation of the

mining use reservation in the Water Rights Purchase Agreement
and its claims for reformation of the final two extensions
under the Lease (Resort Area), also fail to state a cause of
action against GPCC or are barred by the undisputed facts.
a.

The Twelfth Claim is based solely on events

that occurred subsequent to not only the original 1971

Agreement containing the reservation, but also the 1975 amendments to that Agreement.
b.

UPCM's new allegation that the 1975 agree-

ments were unconscionable at the time is made for the first
time on appeal.
c.

The case law relied upon by UPCM as support-

ing its claims for contemporaneous or future unconscionability
show that these claims have no merit as applied to the
undisputed facts here.
6.

The claim for reformation of the mining water

reservation has also been waived, estopped or mooted by UPCM's
acceptance of all amounts due under the Water Rights Purchase
Agreement and release of the instruments of title, including
title to the 2,850 gallons per minute of "Group II" water UPCM
now seeks to take back via reformation.

These events occurred

after the Amended Complaint seeking reformation was filed and
summary judgment was awarded to defendants.

In effect, UPCM is

seeking a partial rescission, which is a remedy dismissed by
the District Court and not appealed by UPCM.
7.

With respect to UPCM's damage claims on the two

remaining alleged breaches of the Water Rights Purchase Agreement :
a.

There is no provision of that Agreement

allowing any of the contractual obligations to survive payment
in full of the contract price, and release from escrow of the
instruments of title.

b. (i) Also, the purported breaches relating to
UPCM's mining reservation water are alleged in the Tenth Claim,
which seeks only contract termination, a remedy which UPCM has
abandoned on this appeal.
(ii)

Even if UPCM had alleged a damage claim,

such a claim would be purely speculative as a matter of law,
based on UPCM's own admissions that it hasn't been involved in
mining for at least eight years, and has no idea whether it
will ever resume mining activities.
(iii)

No provision of the Agreement requires

GPCC to inform UPCM of GPCC's uses of the water in the interim.
c.

Also, the contractual provision relied upon

by UPCM regarding water treatment costs only requires GPCC to
treat water to the extent necessary for GPCC's use of the
water.

There is no allegation or evidence that GPCC requires

the water at issue to be treated for any use by GPCC.

To the

contrary, state and federal environmental statutes require
UPCM, as the polluter of the water, to treat it before
discharging it into the Provo River.
8.

UPCM has also waived or is estopped from assert-

ing its contract claims for water treatment costs and for
alleged underpayment of lift revenue.
a.

UPCM has incurred water treatment costs in

every year since at least 1982, and never took the position
that GPCC was liable for the costs until the first notice of
default in November, 1985.

To the contrary, in each year from

1975 to 1985 it represented in its annual reports that GPCC was
current on all of its obligations under each of the Resort
Agreements.
b.

In addition to representing that GPCC was

current on all agreements, from 1975 to 1985 UPCM annually
certified that the lift revenue payments by GPCC were
accurate.

It is not disputed that GPCC has accounted for lift

revenue in the same fashion every year since at least 1975.
c.

Although UPCM has the contractual right to

conduct an accounting of GPCC's lift revenue records, UPCM
never requested such an accounting until after this lawsuit was
filed in May, 1986.
d.

UPCM had representation on GPCC's Board

until 1985, and was aware that GPCC did not include in lift
revenue the retail price of complimentary lift tickets.
9.

With respect to UPCM's Seventh Claim for Trespass:
a.

UPCM admits that the only basis for removing

the Town Lift Property from the Lease (Resort Area) under paragraph 14 of the Lease, and the Third Amendment, was for sale to
a third party, and that this sale never occurred.

Absent the

application of paragraph 14, there was no consideration for
removal of the property from the Lease.
b.

UPCM's affidavits and documents filed in

opposition to the motions for summary judgment contained no
admissible evidence that GPCC's new maintenance building
encroached on UPCM property.

Even if such an encroachment

existed, paragraph 19 of the Land Purchase Agreement permitted
it.
10.

Contrary to the allegations in UPCM's brief, the

Bangor Punta doctrine was not a basis for the District Court's
award of summary judgment in favor of GPCC (R. 7821).

GPCC did

not argue Bangor Punta in the District Court and does not argue
it on this appeal.
ARGUMENT
I.
THE DISTRICT COURT DID NOT ABUSE ITS
DISCRETION IN DECLINING TO PERMIT
ADDITIONAL DISCOVERY BEFORE RULING ON
GPCC'S SUMMARY JUDGMENT MOTION.
GPCC joins in the arguments of its co-defendants that
the affidavit of UPCM's counsel requesting additional discovery
failed to meet the requirements of Rule 56(f), and that the
District Court did not abuse its discretion in denying that
request.

See, Downtown Athletic Club v. Horman, 740 P.2d 275

(Utah App. 1987); Hunt v. Hurst, 785 P.2d 414 (Utah 1990).
UPCM's request for further discovery was particularly inappropriate as applied to its claims against GPCC.
have been pending since May of 1986.

These claims

The statute of limita-

tions issues have been pending since GPCC filed its Answer and
Counterclaim in December, 1986 (R. 2067).

While the June, 1988

Amended Complaint changed some of UPCM's legal theories, the
factual allegations against GPCC remained basically the same.
UPCM suggests that it had inadequate opportunity to
conduct discovery because of the stay of proceedings resulting

from the motions of defendants ARCO and ASARCO to disqualify
UPCM's counsel.

However, that stay did not occur until

December 1, 1988 (R. 3260, 3388), over two and one-half years
after the claims against GPCC were originally filed.
It is clear from the record that UPCM has conducted
substantial discovery on its claims against GPCC.

Several of

the deponents were past or present officers, directors,
employees or representatives of GPCC, and GPCC has produced
thousands of pages of documentation, much of which was submitted to the District Court in the volumes of exhibits (R. 5164
et seg.) filed by UPCM in opposition to the summary judgment
motions.
Virtually none of the discovery requested in counsel's
Rule 56(f) affidavit related to GPCC.

Only two of the poten-

tial deponents, Howard Edwards of ARCO and Lee Travis of
ASARCO, ever had any affiliation with GPCC, and that affiliation was merely as UPCM's own designated representatives on
GPCC's Board prior to the 1975 AMOT acquisition.
UPCM's brief also suggests that it needed additional
discovery on its contract claims against GPCC.

However, this

was not set forth in counsel's affidavit (R. 4729-5163, Ex. 6 ) ,
and, again, these claims had been pending for over two years
before the Amended Complaint was filed.

Moreover, the District

Court did not award summary judgment on all of the contract
claims, and instead reserved for further determination those
that may require additional discovery.

This shows not an abuse

of discretion, but a careful exercise of that discretion that
should be deferred to by this Court.
II.
UPCM'S INADMISSIBLE AFFIDAVITS WERE
INSUFFICIENT TO CREATE GENUINE ISSUES OF
MATERIAL FACT ON THE CLAIMS AGAINST GPCC.
While the District Court denied the motions of all
defendants to strike most of the allegations in the affidavits
filed by UPCM, it is obvious that the Court only considered the
affidavits for what they were worth.

In terms of admissible

evidence, the affidavits were virtually worthless. GPCC joins
in the arguments of the Royal Street defendants pointing out
the specific, multiple deficiencies in these affidavits.
Most of the critical factual assertions pertaining to
GPCC in UPCM's Statement of Fact are supported not by the
voluminous record created prior to the motions for summary
judgment, but by these affidavits.
sary to respond to these non-facts.

Accordingly, it is unnecesBecause the affidavits are

not evidentiary, they do not and cannot raise factual issues,
and should not be considered by this Court in reviewing the
summary judgments.
III.
UPCM'S DAMAGE CLAIMS ALLEGING AIDING AND
ABETTING BY GPCC IN 1975, AND ITS CLAIMS FOR
REFORMATION OF THE 1971 AND 1975 WATER RIGHTS
PURCHASE AGREEMENT AND LEASE (RESORT AREA), ARE
TIME BARRED AS A MATTER OF LAW.
While GPCC primarily joins in the arguments of its
co-defendants that there is no basis for tolling the statute of
.limitations on UPCM's claims arising from the 1975

transactions,—/ GPCC wishes to make the following additional
points:
1.

UPCM's position is that "control" of UPCM by its

alleged fiduciaries ARCO and ASARCO, and "concealment" from
UPCM by its other alleged fiduciaries Royal Street, MorganFidelity and Unionamerica, tolled the statute until 1985. No
allegation is made that GPCC "controlled" UPCM.

To the

contrary, UPCM held a 39% controlling interest in GPCC. No
allegation is made that GPCC, as opposed to UPCM's co-shareholders in GPCC, "concealed" anything from UPCM.

Since UPCM

had three representatives on GPCC's Board in 1974-1975 and one
representative on GPCC's Board from 1975-1985, concealment by
GPCC would have been impossible.

No allegation is made any

longer that GPCC owed UPCM any fiduciary duties. As argued by
Morgan-Fidelity, alleged misconduct by one defendant is not a
basis for tolling the statute of limitations against another
defendant.

Accordingly, defendants' arguments that there is no

basis for invoking the discovery rule are even stronger as
applied to GPCC.

9/

In addition to the damage claims for alleged aiding and
abetting in 1975, UPCM's claims for reformation are based
in part on events that occurred in 1975 and to that
extent are time barred for the same reasons as the aiding
and abetting claims. Even to the extent the reformation
claims are based on "future unconscionability" they are
still time barred, because by 1975 UPCM knew that the
future use of its properties for mining was tenuous, and
knew, or should have known, that it might need to use the
mining reservation water for other purposes.

2.

The importance of the Bennett Memorandum (Add.

No. 2) is not just that it told Joseph Bernolfo (former head of
the Bamberger Group) in 1979 that he had been "sold down the
river" in 1975.

The Memorandum also shows that even strangers

to the 1975 transactions knew of UPCM's potential claims.
IV.
UPCM HAS NO CAUSE OF ACTION FOR AIDING
AND ABETTING AGAINST GPCC, THE CORPORATION
UPCM CONTROLLED, ARISING FROM THE ALLEGED
ACTIONS OF UPCM'S CO-SHAREHOLDERS IN GPCC,
The aiding and abetting claims against GPCC must fail
for the same reasons the breach of fiduciary duty claims
failed.

Both types of claims are based solely on alleged

misconduct by UPCM's co-shareholders in GPCC, at a time when
UPCM shared control of GPCC.—'
It is important for the Court to understand that while
GPCC's corporate existence continued after 1975, there are
really two GPCC's.

"Old" GPCC was a company controlled by a

consortium that included UPCM with the largest block of voting
stock (39%) and three seats on the Board of Directors .J-J-/
"New" GPCC was formed in 1975 when the outsider AMOT acquired
first 80%, and later the remaining 20%, of the UPCM stock.

10/

While UPCM's Statement of Facts contains whole sections
devoted to alleged wrong doing by ARCO, ASARCO, Royal
Street and Morgan-Fidelity in 1975, curiously it is
almost siient as to GPCC.

11/

Given UPCM's representation on GPCC's Board, it was
impossible for GPCC to misrepresent or conceal anything
from UPCM.

"New" GPCC, as presently owned by AMOT, is now being sued by
UPCM for the misdeeds of "old" GPCC's owners, of which UPCM was
the most prominent.
UPCM's theory is that -old" GPCC was really a partnership, in corporate form, between UPCM, Royal Street, MorganFidelity and Unionamerica.

It is not MoldM GPCC as the part-

nership (with UPCM as the largest partner) that is alleged to
have committed the wrongdoing, it is UPCM's former partners.
For these reasons, UPCM can no more state a claim
against GPCC for aiding and abetting than it could for the
underlying breaches of fiduciary duty alleged to have been
aided and abetted.
V.
UPCM HAS NO CAUSE OF ACTION FOR REFORMATION OF THE WATER RIGHTS PURCHASE AGREEMENT
OR LEASE (RESORT AREA).
In the 1971 Water Rights Purchase Agreement, UPCM
reserved 3,000 gallons per minute (later reduced to 2,850
gallons per minute) of "Group II" water for mining use only.
This reservation was not amended in 1975. UPCM now seeks to
"reform" the 1971 reservation to allow UPCM to use this water
for all purposes, specifically including real estate development.

In effect, UPCM seeks to take this water back and

rescind this portion of the Agreement ,±J-/ even though its
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UPCM's contention at page 22 of its brief that GPCC had
no need for the Group II water in 1971 is irrelevant and
not supported by any admissible evidence. Instead, it is
supported only by inadmissible speculation in the
Bernolfo affidavit. Also, 2,850 gallons per minute is
essentially all of the Group II water.

recission claims were dismissed by the District Court and are
not a subject of this appeal.
UPCM also seeks to "reform" the Lease (Resort Area) by
eliminating the final two twenty-year extensions UPCM added in
1975.

Again, what UPCM is really asking for is a partial

recission of the 1975 agreements.

Alternatively, UPCM wants an

unspecified increase in the lift revenue percentage it: will
receive as rental during those extensions, even though that
percentage already increases on a graduated basis under the
Lease as it presently exists.
The traditional basis for reformation is some mistake
made in the contract.

The contract is not changed; it is

merely "reformed" to reflect the true intentions of the
parties.
1984).

See, Cunningham v. Cunningham, 690 P.2d 549 (Utah
Because the parties are presumed to have accurately

reflected their intentions in the contract, reformation must be
based on clear and convincing evidence.
567 P.2d 1100 (Utah 1977).

See, Hatch v. Bastian,

Reformation is also used to correct

a mistake of the parties as to the facts existing at the time
of contracting.

Id.

UPCM does not allege that the contractual provisions
at issue did not reflect its intentions at the time it entered
into these contracts.

It also does not allege that it was

mistaken about any facts existing at that time.

Instead, in

its Twelfth Claim, UPCM alleges that the 1971 mining use reservation should be "reformed" because facts that occurred

after 1975 rendered the reservation retroactively unconscionable.
Further, UPCM argues that the two additional twentyyear lease extensions agreed to in 1975, or the increases in
lift revenue percentages to be received during those extensions, were unconscionable in 1975. As against, GPCC, UPCM
apparently relies on the portions of its Third and Fourth
Claims for relief containing unspecified requests for reformation of the 1975 agreements.

However, UPCM's brief on this

appeal is the first time it has alleged that any of the 1975
agreements were contemporaneously unconscionable, as opposed to
being induced by breaches of fiduciary duty or aiding and
abetting, and that argument should be ignored by this Court.
Nonetheless, the merits (or rather lack of merit) of that argument will be addressed below.
The cases cited by UPCM in support of both of its
reformation theories actually show that neither of those
theories has any merit as applied to the undisputed facts of
this case.

The primary case relied upon by UPCM is Resource

Management Company v. Western Ranch and Lifestock Company,
Inc., 706 P.2d 1028 (Utah 1985).

There, the plaintiff mineral

rights broker brought suit against the defendant landowners for
specific enforcement of plaintiff's contractual right to
certain oil and gas royalties.

After hearing all of the evi-

dence at trial, the lower court found the contract to be
unconscionable.

However, this Court reversed, holding that, _as

a matter of law, the contract was not unconscionable.

The court noted the difference between procedural
unconscionability [manner in which contract negotiated leads to
"absence of meaningful choice", 706 P.2d at 1042 (citations
omitted)] and substantive unconscionability [terms of contract
so unfair as to "shock the conscience", Id.
omitted)].

at 1041 (citations

In rejecting the defendant's claim of procedural

unconscionability, the Court noted:
One party to a contract does not have a duty
to ensure that the other has a complete and
accurate understanding of all terms embodied
in a written contract. . . . Each party
has the burden to understand the terms of a
contract before he affixes his signature to
it and may not thereafter assert his ignorance as a defense.
Id. at 1047.

Thus, despite the fact that the contract at issue

was a printed form prepared by the broker, which the landowners
did not read or keep a copy of, and which they signed without
advice from counsel, procedural unconscionability was not met.
This ruling applies with even greater force here.
Neither the 1971 Water Rights Purchase Agreement, nor the 1975
extensions to the Lease (Resort Area) were printed forms.

They

were heavily negotiated by sophisticated businessmen with competent counsel.— 7

There was no "absence of meaningful

choice", and UPCM's procedural unconscionability argument is
totally without merit.

13/

In 1975, UPCM was represented by Sid Cornwall, who had
long since left the Van Cott firm, but who worked on the
1975 agreements on UPCM's behalf. [UPCM Exhibits (R.
5164), Vol. IV, Ex. 12]

In rejecting the substantive unconscionability claims
in Resource Management, this Court applied the following legal
standards:
1.

It is not the purpose of reformation to relieve a

party from a bad bargain.

Parties are "permitted to enter into

contracts that actually may be unreasonable or which may lead
to hardship on one side."
2.
made.
sight."

Id., at 1040 (citations omitted).

The contract is evaluated as of the time it was

"Unconscionability cannot be demonstrated by hindId.
3.

at 1043 (citations omitted).
Although in rare instances subsequent events may

render a contract unconscionable, this occurs only where these
events are unforseeable.
4.

Id.

at 1046.

" . . . [V]irtually all contracts involve the

assessment of risks."

Ij|.a t 1043.

"A spectacular increase,

or an equally spectacular decrease, in the value of one party's
rights is not necessarily outside the reasonable contemplation
of the parties."

IcL at 1046.

See also, Link's Estate v.

Wirtz, 638 P.2d 985 (Kan. App. 1982), a case relied upon by
UPCM in the District Court, where the Kansas Court of Appeals
reversed the reformation of a lease providing for no increase
in rental upon renewal, even though the value of the land had
more than trebled by the time it was renewed.
Here, UPCM's claims of substantive unconscionability
are based totally on hindsight.

A bargain UPCM insisted on at

the time has suddenly become a bad one in the eyes of UPCM's
new management. — x
Also, UPCM's inability to use the mining reservation
water for mining was totally forseeable when the contracts were
renegotiated in 1975. At that time, UPCM knew that neither it
nor Park Ventures had been able to show a profit from mining
operations.

[UPCM Ex. (R. 5164), Vol. Ill, Ex. 3, p. 19] Yet,

UPCM chose not to renegotiate the mining reservation, even
though it also knew it had developable real property in the
Park City Area.
UPCM insisted upon a "no risk" position in 1975, which
meant not seeking a bigger share of speculative future lift
revenues from the two lease extensions that were added.

On the

other hand "new" GPCC (i.e., AMOT) and other defendants (such
as Morgan) decided to accept major risk, along with the possibility of a greater return on their investment.
The propriety of such a risk assessment is further
exemplified by the second Utah unconscionability case relied
upon by UPCM, Bekins Bar V Ranch v. Huth, 664 P.2d 455 (Utah
1983), where this Court again reversed the lower court's
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One must wonder why, if the 1975 Resort Agreements are so
fundamentally unfair to UPCM on their face, the Bamberger
and Loeb Groups decided to acquire a controlling interest
in the company in 1985. Perhaps the advice from counsel
in 1983 (Add. 1, 2) concerning how restrictions in the
Water Rights Purchase Agreement might be used to force
renegotiation of the mining use reservation, provides a
clue.

finding of unconscionability.

The Court held that, as a matter

of law, annual interest rates of 36% and 58% on high risk loans
were not unconscionable.

The Court noted that, similar to the

situation faced by UPCM in 1975, the borrower was unable to
obtain funds from other sources, and that the availability of
high risk capital is important.
In sum, UPCM has neither pleaded nor proven any set of
facts that would entitle it to reformation of the Water Rights
Purchase Agreement or Lease (Resort Area).
VI.
UPCM HAS WAIVED OR IS ESTOPPED FROM ASSERTING
ITS CLAIMS FOR REFORMATION OF THE WATER RIGHTS
PURCHASE AGREEMENT BY RELEASING THE WATER IT
NOW SEEKS TO TAKE BACK.
One basis for the District Court's dismissal of UPCM's
recission claims was UPCM's continuing performance and acceptance of benefits under the contracts at issue, even after its
claims for recission were first asserted.

UPCM decided not to

appeal that ruling and, instead, mooted those claims by accepting the final payments under the Land and Water Purchase Agreements and releasing the instruments of title held in escrow
pursuant to those agreements.
One of the instruments of title UPCM released from
escrow was the document conveying legal title to GPCC (and
Royal Street) of the water rights covered by the Water Rights
Purchase Agreement, including the Group II rights which it
seeks to take back under the guise of "reformation".

However,

this reformation claim is really nothing more than a claim for

partial recission, that is waived or estopped to the same
extent as the other recission claims, based upon the arguments
and authorities contained in GPCC's opening summary judgment
memorandum (R. 3686, pp. 26-30) and reply memorandum (R. 7124,
pp. 17-20).

UPCJVT s acceptance of the final payment under the

Agreement and release of the document conveying the Group II
water, both of which occurred long after its reformation claims
were first asserted (and with the advice of counsel), bar
UPCM's attempts to take that water back, as a matter of law.
UPCM's brief relies upon two cases from out of this
jurisdiction for the proposition that its reformation claims
are not waived or estopped.

See, Gablick v. Wolfe, 469 P.2d

391 (Alaska 1970); Nab v. Hills, 452 P.2d 981 (Ida. 1969).
Neither case applies to the undisputed facts here.

Both cases

involved only partial performance by the party seeking reformation.

Here, the Water Rights Purchase Agreement was fully per-

formed by all parties, after the reformation claim was asserted,
In both of these cases, the contractual performance or
acceptance of benefits by the party seeking reformation was
limited to that which was consistent with the manner in which
that party thought the contract should be performed.

Here,

UPCM's release from escrow of the document conveying legal
title to the Group II water (equitable title already having
been conveyed by the Water Rights Purchase Agreement itself)
was totally inconsistent with the manner in which it seeks to

reform the Agreement.

By removing the mining use restriction

on the water reservation, and converting that use to one for
all purposes, UPCM seeks to take back the very water it just
released from escrow.

In Resource Management, supra, it was an

important factor in this Court's reversal of the finding of
unconscionability that, as here, the party alleging unconscionability continued, with the advice of counsel, to demand
performance by the other party:
But it is of some import that eight months
after the Westons executed the contract,
they, with the advice of their attorney,
demanded performance of the terms of the
contract by RMC.
706 P.2d at 1045.
GPCC has been prejudiced by UPCM's inequitable
conduct.

In reliance on UPCM's release of the Group II water,

on UPCM's resulting abandonment of its recission claims, and on
UPCM's stated inability to use the water for mining during the
last eight years (and the forseeable future), GPCC is in the
process of upgrading its water system, including that related
to collection and use of the Group II water.

In the unlikely

event that UPCM is ever able to resume its mining operations in
the distant future, GPCC may have to resolve the issue of the
continued validity of the mining use reservation in light of
the passage of so much time.

In the interim, GPCC does not

have to face the issue of UPCM's use of the water now, for
purposes the parties never agreed to or intended.

VII.
UPCM ALSO HAS NO CAUSE OF ACTION ON ITS TWO
REMAINING DAMAGE CLAIMS FOR ALLEGED GPCC
BREACHES OF THE WATER RIGHTS PURCHASE AGREEMENT.
The first impediment to UPCM's two remaining damage
claims for alleged breach of the Water Rights Purchase Agreement is GPCC's (and Royal Street's) payment in full of the
contract price, and UPCM's release of the instruments of
title.

In essence, performance of the Agreement, which was

executory at the time the Amended Complaint was filed, has been
completed.

Thus, most of the contractual restrictions alleg-

edly violated by GPCC (or Royal Street), and which served only
to protect the water as collateral for the purchase price, are
now moot and are not being pursued by UPCM on appeal. See,
Amended Complaint, R. 2760, If 113.

Nothing in the Agreement

states that GPCC's (or Royal Street's) contractual duties
survive payment of the contract price and release from escrow
of the documents of title.
Also, GPCC's alleged breach related to the mining
reservation water is contained in the Tenth Claim for
Relief .—y
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Nowhere does the Amended Complaint allege UPCM is

This alleged breach consists of GPCC's opposition to
UPCM's attempts before the State Engineer to keep this
water tied up while it is not being used by UPCM, and
GPCC's alleged failure to provide information concerning
GPCC's use of the water. These allegations are also made
in the Twelfth Claim seeking only contract reformation, a
remedy that is not available to UPCM for the reasons
discussed above.

entitled to damages for this alleged breach.—'

Moreover,

given UPCM's lack of mining use for over eight years, and lack
of any reasonable prospect for future use, any such damage
claim would be too speculative to survive a motion to dismiss.
UPCM's claim that GPCC is required to reimburse it for
water treatment costs also fails to state a cause of action.
See, Amended Complaint, R. 2760, If 113(h)(i).

UPCM relies

exclusively on paragraph 5 of the Water Rights Purchase Agreement stating that: ". . . [GPCC] shall, at its sole expense,
treat or purify the Purchased Flow to the extent the same is
necessary before it may be used for the purposes of [GPCC]."
(emphasis added.)

UPCM has never alleged, either in the

Amended Complaint or anywhere else, what "purposes of GPCC" are
being served by UPCM's treatment of Ontario Tunnel water, or
why UPCM, rather than GPCC, has assumed this responsibility.
The reason is that the only "purposes" being served
are UPCM's.

Under the federal Clean Water Act and Utah statu-

tory counterpart, UPCM has to have an NPDES/UPDES permit
requiring it to treat water that was polluted by its old mine
tunnels, and that ultimately discharges into the Provo River.
If UPCM were to stop treating the water, UPCM (not GPCC) would
face potentially massive civil (or even criminal) penalties.
Under the Clean Water Act, it is the party that causes the
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Also, nowhere does the Water Rights Purchase Agreement
require GPCC to provide UPCM with any information concerning GPCC's use of mining reservation or other water.

water pollution, not the user or owner of the water, that is
required to clean it up.

"Without causation, there is no legal

responsibility for removing pollutants from the water."
National Wildlife Federation v. Gorsuch, 693 F.2d 156, 174, n.
57 (D.C. Cir. 1982), citing Appalachian Power Co. v. Train, 545
F.2d 1351, 1377 (4th Cir. 1976).
In sum, the District Court properly concluded that as
a matter of law, there was no merit to UPCM's claims of GPCC
breaches of the Water Rights Purchase Agreement.
VIII.
UPCM'S CLAIMS FOR WATER TREATMENT COSTS AND FOR
ALLEGED UNDERPAYMENT OF LIFT REVENUE HAVE BEEN
WAIVED OR ARE ESTOPPED BY UPCM'S ACCEPTANCE OF
GPCC'S CONTRACTUAL PERFORMANCE FROM 1975 to l°°r.
Even if UPCM had a claim for water treatment costs, it
has waived that claim.
July, 1982.

UPCM has been treating the water since

(R. 2760, p. 60)

However, not until new manage-

ment acquired the company in 1985 did UPCM contend for the
first time that GPCC was required to bear those costs.

To the

contrary, in every year from 1975 to 1985, UPCM represented
that GPCC was current under all of the Resort Agreements.
Similarly, in every year during this ten-year period,
UPCM gave its written certification to First Security that all
amounts of lift revenue owed by GPCC had been paid in
full.—'
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(Add. No. 5)

Even though UPCM had the right to

UPCM claims only about $25,000 as its share of alleged
additional lift revenue over a four-year period, a fact
UPCM did not disclose until filing its memorandum in
opposition to the motions for summary judgment, even
though UPCM obtained GPCC's lift revenue records through
discovery in 1987. Morgan, with a much larger share of
lift revenue, has never alleged underpayment.

audit GPCC's lift revenue records throughout this entire
period, it declined to do so.
No allegation is made that GPCC changed its lift revenue accounting practices in 1985 (or even changed the lift
revenue practices followed by "old" GPCC when UPCM controlled
the company).
argument.

Instead, UPCM has tried to concoct a concealment

Not only is this argument belied by UPCM's failure

to request accountings, but Ed Osika, whose affidavit included
inadmissible speculation about alleged GPCC concealment of
contract defaults, was UPCM's representative on GPCC's Board
from 1982 to 1985.

His father, Lamar, testified in his deposi-

tion (R. 7944-7945, p. 120) to UPCM knowledge that GPCC didn't
consider the value of complimentary lift tickets (such as those
given to the Bamberger family) to be "lift revenue".
From 1975 to 1985, UPCM accepted a course of GPCC
contractual performance that has not changed.

It is too late

for UPCM's new management to change UPCM's mind now.
IX.
UPCM FAILED TO RAISE GENUINE ISSUES OF MATERIAL
FACT SUFFICIENT TO AVOID DISMISSAL OF ITS TWO
REMAINING TRESPASS CLAIMS.
UPCM does not dispute that the Town Lift property was
to be removed from the Lease

(Resort

Area) by the Third Amend-

ment solely because of the requirements of paragraph 14 of the
Lease.

The recitals to the Third Amendment state:
WHEREAS, in accordance with paragraph 14 of the
Lease, UPC has given notice of its election to option
and sell certain properties which are included in the
Leased Premises which are the subject of said Lease;

WHEREAS, neither Greater Properties nor GPCC
elect to exercise the right to enter into an Option
Agreement or to purchase said properties as provided
by said paragraph 14 of the Lease; . . .
As indicated by the above recitals, paragraph 14 allows such
removal only in the event of a sale to a third party, after
GPCC has had the opportunity to exercise its right of first
refusal.
UPCM also does not dispute that the proposed sale to
Sweeney never occurred and that his option to purchase expired
before the Town Lift was constructed.

Yet, UPCM continues to

insist that the Third Amendment remains in effect, without ever
explaining why.

UPCM also overlooks the fact that, absent the

application of paragraph 14, there was simply no consideration
for GPCC to give up valuable property rights.

GPCC still owns

the Town Lift Property, and dismissal of this portion of the
Seventh Claim for trespass must be affirmed.
The only other trespass claim still pursued by UPCM on
this appeal relates to the location of GPCC's new maintenance
building.

GPCC constructed this building on property covered

by the Lease (Resort Area), when UPCM wrongfully evicted GPCC
from maintenance facilities on UPCM property reserved from the
1975 agreements (after UPCM previously gave its consent to use
of those facilities).

UPCM has represented to GPCC that it has

a survey showing a slight encroachment of the new maintenance
building on UPCM reserved property.

However, this survey was n

ever submitted or even argued to the District Court.

Accord-

ingly, UPCM failed to create a genuine issue of material fact
as to this claim.
UPCM's brief also fails to note that in addition to
requiring UPCM to provide certain easements over its reserved
properties, paragraph 19 of the Land Purchase Agreement (still
in effect at the time the new maintenance building was erected)
also required UPCM to cooperate with GPCC regarding joint use
of each other's neighboring properties:
Each of the parties hereto agrees that it
will cooperate with the other party hereto
in any situation in which both parties are
conducting or desire to conduct operations
upon the same property to the end that
neither party will unreasonably interfere
with the operations or activities of the
other party.
Thus, these trespass claims are baseless as well.
CONCLUSION
For these reasons, GPCC urges that the District
Court's summary judgment, dismissing all claims against GPCC
except certain contract damage claims reserved for further
determination, be affirmed.
DATED this

/J

day of February, 1991.
STRACHAN & STRACHAN
PRINCE, YEATES & GELDZAHLER

By_V^^
J^m^s A. Boevers
Attorneys for Defendants/Appellees
Greater Park City Company and
Alpine Meadows of Tahoe, Inc.

MAILING CERTIFICATE
I hereby certify that on the

/ Z)

day of February,

1991, I caused the original and nine true and correct copies of
the foregoing BRIEF OF APPELLEE GREATER PARK CITY COMPANY to be
hand-delivered to the Utah Supreme Court, and four true and
correct copies to be mailed, first-class postage prepaid
thereon, to the following:
David K. Watkiss
David B. Watkiss
WATKISS & SAPERSTEIN
310 South Main, Suite 1200
Salt Lake City, Utah 84101-2171

Michael F. Jones
PRUITT, GUSHEE & BACHTELL
36 South State Street
Suite 1850
Salt Lake City, Utah 84111

Richard W. Giauque
Gary F. Bendinger
Wendy A. Faber
GIAUQUE, CROCKETT & BENDINGER
136 South Main Street, Suite 500
Salt Lake City, Utah 84101

Randy L. Dryer
PARSONS, BEHLE & LATIMER
185 South State, Suite 700
Salt Lake City, Utah 84101

Richard D. Burbidge
Stephen B. Mitchell
BURBIDGE & MITCHELL
139 East South Temple, #2001
Salt Lake City, Utah 84111
Gordon Strachan, Esq.
STRACHAN & STRACHAN
P.O. Box 4485
Park City, Utah 84060-4485
Howard L. Edwards
515 South Flower Street
Los Angeles, California 90071

8224G(s)
8225G(o)
0214LU

Merlin O. Baker
Jonathan A. Dibble
RAY, QUINNEY 8. NEBEKER
79 South Main Street, #400
Salt Lake City, Utah 84145
Philip C. Potter
Donald N. Dirks
DAVIS, POLK & WARDWELL
One Chase Manhattan Plaza
New York, New York 10005

ADDENDA

UNITED
PARK CITY
MINES COMPANY

1984

ANNUAL REPORT TO STOCKHOLDERS

EXHIBIT «/v»
"A

DIRECTORS

Name and Principal Occupation
ANDREAS D. COUMIDES
Assistant to the Vice President, Mining Department,
ASARCO Incorporated
HUGH J. LEACH
Consulting Mining Engineer
STEPHEN P. McCANDLESS
Vice President, Treasurer
ASARCO Incorporated
WHEELER M. SEARS
President
Cimarron Corporation
HERBERT M. WEED
Consultant to the Minerals Industry
IVAN B. YERGER
Vice President
Cimarron Corporation

OFFICERS

Name, Office and Principal Occupation
WHEELER M. SEARS, President
President, Cimarron Corporation
HERBERT M. WEED, Vice President
Consultant to the Minerals Industry
E. L. OSIKA, JR., Vice President, Secretary-Treasurer
United Park City Mines Company

UNITED PARK CITY
MINES COMPANY
309 Kearns Building
Salt Lake City, Utah 84101

Incorporated under the Laws of the State of Delaware
Par Value $1.00 Non-Assessable. Shares Outstanding, 5,400,731
Authorized Capital Stock, 20,000,000 Shares

TABLE OF CONTENTS

*2E?
Highlights

•

1

president's Letter to Stockholders

2

Business and Properties of United Park

3

General
Mining Properties
Real Estate Development

3
3
5

Resort Agreements

6

Sweeney Option Agreement
The Weber Coal Company

7
7

Employees

8

Properties
Legal Proceedings
Recent Developments

8
8
8

Security Ownership of Certain Beneficial Owners and Management
Principal Stockholders
Stock Ownership of United Park Management

9
9
11

Consolidated Summary of Selected Financial Data

12

Management's Discussion and Analysis of Financial Condition and Results of Operations

13

Directors and Executive Officers

15

Eiecutive Compensation

16

Exhibits

17

Financial Statements

18

Revenues and Earnings P*r Share
The following table summarizes the revenues and per share toss of United Park for the two
years ended December 31, 1984, and 1983.
3

Voar Enctod Doeombor 31
(m thousand* of Ctollftrt
Oicapt p r ahart »moumt)
ISM
1983

Interest Received Under Resort Agreements
Interest Received from Time Certificates of Deposit,
Bonds Held as Investments and Cash Management
Accounts
Interest Received from Miscellaneous Contracts and
Notes
Gain on Sale of Assets
Net Loss
Loss Per Share

S 144

S 169

I

$ 324

253

S 62
$
1
S (630)
K-117)

$ 59
$
3
$ (716)
$(.133)

Market Price Information
United Park's $1.00 par value Capita! Stock is traded on the New York Stock Exchange and the
Intermountain Stock Exchange The following table sets forth the high and low sales price for United
Park's Capital Stock during the last two years, as reported in the consolidated transaction reporting
system.

High
Low

First
Quartar

1*4
Second
Third
Quartar
Quartar

Fourth
Quarts r

First
Ousrtsr

1*3
Sacond
Third
Ouartsr
Qusrtsr

Fourth
Quarts r

$3,125
$2,125

3.000
2.500

2.500
2.125

3.875
2.500

3.500
2.625

2.750
2.125

2.750
2.250

3.375
2.500

As of February 28,1985, United Park had 5,400,731 outstanding shares of Capital Stock held by
approximately 7,108 stockholders.

Dividends
United Park has not previously paid a dividend on its Capital Stock. In view of the fact that
United Park has reported net losses for the past two years, it is not expected that any dividends will
be paid in the foreseeable future.
Annual Meeting
No date has yet been set for United Park's 1985 Annual Meeting of Stockholders. A date will be
set at a later time.
Transfer Agent and Registrar
Morgan Guaranty Trust Company of New York, 30 West Broadway, New York, New York
10015.
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UNITED PARK CITY MINES COMPANY
309 Kearns Building
Satt Lake City, Utah 84101
February 28,1985
To the Stockholders of
United Park Crty Mines Company
During 1984, United Park City Mines Company formed a real estate development subsidiary
called Utah Flagstaff Corporation. The Company received the required government approval for a
52-unit condominium project, secured construction financing and began construction of the first
phase of a development consisting of twelve units known as the Ontario Lodge, which is expected
to be completed during the first half of 1985.
The reputation of Park City, Utah as a local, national and international destination resort
continues to grow. Both Greater Park City Company, purchaser of the Company's resort properties,
and Deer Valley Resort Company, continue to experience increased use of their facilities. "All
obligations of Greater Park City Company and Deer Valley Resort Company under the resort
agreements are current.
Wrth the termination in April, 1982 of the Mining Lease under which United Park City Mines
Company had teased its mining properties, the Company assumed the costs of maintaining its mine.
While the Company has been successful in reducing these costs, the expenses involved with the
Company's mine maintenance operations continue to reduce its cash reserves.
For the year ended December 31,1984, United Park City Mines Company sustained a loss of
$629,616 or $0,117 per share compared to a loss of $716,223 or $0,133 per share for the previous
year.
Sincerely,

WHEELER M. SEARS
President

BUSINESS AND PROPERTIES OF UNITED PARK
providing for the lease and sale of its resort
properties. At the present time, United Park
conducts no resort operations. See '•Resort
Agreements" below.

GENERAL
United Park Crty Mines Company (hereinafter referred to as "United Park" or the ••Company") is a Delaware corporation which was
organized in 1953. From the date of its organization until 1970, the principal business of
United Park was the mining ot lead, zinc, silver,
gold, cadmium, and copper ores from properties located in the vicinity of Park City, Utah. In
1970, Unrted Park ceased mining operations
and leased its mining properties for operation
by other mining companies. As explained in
greater detail below, in April 1962 the tease
pursuant to which United Park leased its mining properties was terminated because the
lessee had determined that mining operations
were unprofitable. At the present time, United
Park conducts no active mining operations. For
a more detailed description of United Parks
mining properties, see "Mining Properties"
below.

The executive offices of United Park are
located at 309 Kearns Building, Salt Lake City,
Utah 84101, and its telephone number is (B01)
532-4031.
MINING PROPERTIES
As noted above, Unrted Park has not engaged in active mining operations since 1970.
In 1970 United Park entered into an Agreement
and Lease (the "Mining Lease") with Park Crty
Ventures pursuant to which United Park leased
to Park City Ventures all of the property and
equipment of United Park formerly used by it in
connection with its mining operations. The Anaconda Company and American Smelting and
Refining Company were the two partners in
Park City Ventures. The Anaconda Company
has since been merged with and into Atlantic
Richfield Company, a Pennsylvania corporation. The name of American Smelting and Refining Company has since been changed to
ASARCO Incorporated. Atlantic Richfield Company and ASARCO Incorporated are principal
stockholders of United Park. See "Security
Ownership of Certain Beneficial Owners and
Management."

Unrted Park owns more than 10,130 surface acres of patented mining claims and fee
lands located in or near Park City, Utah, portions of which it has leased or agreed to sell to
others. As a result of an evaluation of the
development potential of its surface properties,
in August 19B4, United Park formed a whollyowned subsidiary named Utah Flagstaff Corporation ("Utah Flagstaff") to conduct real estate development operations. Utah Flagstaff is
a Delaware corporation. During 19B4, Utah
Flagstaff received requisite governmental approvals for developing a 52-unit condominium
project on a 74-acre parcel of land adjacent to
the Deer Valley Resort near Park City, secured
construction financing and began construction
of the first 12 condominium units of the project,
which is called the Ontario Lodge.

In February 1978, Park City Ventures advised United Park that it had suspended its
mining operations under the Mining Lease due
to a variety of problems, including adverse rock
conditions and ground water, which had resulted in excessively high costs that made mining operations unprofitable. During the nine
years that it operated and /or maintained
United Parks mining properties under the Mining Lease, Park City Ventures invested approximately $24,000,000 in an unsuccessful effort
to achieve profitable mining operations.

United Park (directly or through Utah Flagstaff) may develop such other properties as
may be suitable for development, either by
itself or in conjunction with others, or it may sell
portions of those properties. See "Real Estate
Development" below.

In May 1979, Park City Ventures assigned
its interest in the Mining Lease to an affiliate of
Noranda Mines Limited, a Canadian corporation (together with its affiliates hereinafter referred to as "Noranda"). In early 1962,
Noranda advised United Park that it elected to
terminate the Mining Lease due to prevailing

From 1963 to 1971, United Park operated
a ski resort in Park City, Utah on the surface of
portions of its property which were not used in
connection with its mining operations. In 1971
United Park entered into several agreements
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low metal prices and a variety of operating
problems, including adverse rock conditions
and ground water, that made mining operations
unprofitable. During the three years that ft operated and/or maintained United Park's mining
properties under the Mining Lease, Noranda
invested approximately $28,000,000 in an unsuccessful effort to achieve profitable mining
operations. On April S, 1962, United Park and
Noranda executed a Termination Agreement
(the 'Termination Agreement") pursuant to
which United Park and Noranda agreed to
terms upon which the Mining Lease would be
terminated. In accordance with the Termination
Agreement, Noranda has withdrawn from the
premises and removed portions of its property
and equipment. However, a 750-ton per day
ore concentrating mill (the "Noranda mill")
and certain other buildings and improvements
remain on the premises and, under the Termination Agreement, United Park had an option,
exercisable prior to April 20,1984, to purchase
the Noranda mill and the other buildings and
improvements from Noranda. United Park did
not exercise its option.

to Mil or lease these properties to others.
Accordingly, United Park is unable to predict
when, if ever, rt will be economically feasible for
United Park or another company to resume
mining operations on United Parks mining
properties. The economic feasibility of resuming mining operations will depend, among other
things, upon the following factors: (i) whether
metal prices increase sufficiently in the future
to make mining operations profitable; (ii) the
ability of United Park or another operator to
solve various technical problems relating to the
operation of United Park's mines, including
those presented by adverse rock conditions
and ground water; and (iii) the potential adverse impact of the Jordanelle Dam project—if
the proposed Jordanelle Dam is constructed, it
may cause additional flooding of United Park's
mines through underground seepage, thereby
adding to the existing problems caused by
ground water.
Upon Noranda's withdrawal from the
properties in April, 1982, the pumping of
ground water from the lower mine levels to the
Ontario No. 2 Drain Tunnel (1500-foot level of
the mine) was terminated and United Park
became responsible for the monitoring and
quality of water flowing from its mines under
certain federal and state environmental statutes. With the termination of Noranda's pumping operations, United Park was compelled to
allow the underground mine workings below
the Ontario No. 2 Drain Tunnel (1500-foot
level) to become inundated with ground water.
The rising ground water eventually rose to the
level of the Ontario No. 2 Drain Tunnel (1500foot level) through which the water flowed
from the mine and the Company initiated water
treatment procedures to assure the environmental quality of the water flowing from its
mining properties. In an effort to reduce the
costs associated with its water treatment operations, United Park commenced pumping
ground water from its mines in March, 1984,
which has lowered the water level from the
1500-foot level to the 1750-foot level of the
Ontario Mine and has resulted in some cost
reductions for the Company. As previously
mentioned, United Park is presently maintaining those mine tunnels, shafts and adits which
have not been flooded. The cost of maintaining
the mines during 1984 was $817,757, exclusive
of depreciation and depletion charges, as compared to $921,105 for the previous year. The

On August 31, 1984, United Park entered
into an agreement with Noranda by which the
buildings and improvements (other than the
Noranda mill) previously owned by Noranda
were conveyed to the Company. As consideration for these buildings and improvements,
United Park will pay taxes and provide insurance, maintenance, security and other miscellaneous services for the benefit of the Noranda
mill. The Noranda mill must be either removed,
sold or abandoned by Noranda by August 31,
1986, or within six months thereafter, upon
payment by Noranda of $1,000 per month for
each month extended.
As a result of the termination of the Mining
Lease, all of.United Park's mining properties
have been returned to it and, while the Company continues to maintain its mining propertoes, the mines are not being operated at this
time. Also, the advance royalty payments of
$140,000 per year which United Park had been
receiving under the Mining Lease have terminated. Although United Park has reviewed
plans to operate its mining properties and has,
from time to time, conducted preliminary discussions with other companies relative to the
sale or lease of its properties, United Park has
not made any decision to operate its properties
nor reached any understanding or agreement

4

Company continues to review its mine maintenance operations and expects the maintenance
costs to be somewhat less in 1985. Since
United Park's revenues from interest and rents
are not sufficient to cover its mine maintenance
costs, the Company is using its cash reserves
to pay such maintenance costs and such expenditures may deplete United Park's cash
reserves, unless other arrangements are made
or circumstances change. Accordingly, United
Park may reduce, limit or cease mine maintenance operations and this may result in additional deterioration of its mines. In the event
that United Park were to elect to permanently
cease mining operations, it would be required
to close its mines. Although United Park is not
able to accurately predict the total cost of permanently closing its mines, it believes that such
cost could be substantial and could deplete any
remaining cash reserves, thereby impairing
United Parks liquidity. See "Managements
Discussion and Analysis of Financial Condition
and Results of Operations."

related to the 74-acre parcel. Requisite approvals from appropriate governmental agencies
have been received for a 52-unrt condominium
project on this land. During 1984, Utah Flagstaff secured $4,200,000 in construction financing and began construction on a 74-acre
tract of the first 12 condominium units of the
project, which is called the Ontario Lodge. Utah
Flagstaff expects to complete the Ontario
Lodge during the first half of 1985. No sales
have occurred, nor has Utah Flagstaff received
any deposits to purchase the units under construction.
United Park (or Utah Flagstaff) may develop such of its other properties as may have
development potential itself or in conjunction
with others, or it may sell part or all of the
surface of such properties. Some of the factors
which United Park must evaluate before it undertakes the development of its other surface
properties are the following: (i) whether United
Park has sufficient capital to undertake the
development of the properties by itself and, if
not, whether it can obtain such capital through
borrowings or otherwise; (ii) whether adequate culinary water rights may be obtained for
the properties and, if so, whether such rights
may be obtained on economically feasible
terms (see MThe Water Rights Agreement"
below); (iij) whether access to United Parks
properties may be obtained on economically
feasible terms; (iv) whether required environmental, zoning and other permits and approvals for the development of the properties may
be obtained from governmental authorities; (v)
whether sewage and utility services may be
obtained for the properties on economically
feasible terms; and (vi) what present and future market potential exists for the properties.
In addition, the prospects for development will
be affected by local, national and international
economic factors. United Park expects to face
competition in its real estate development activities from developers that have substantial
experience in real estate development and
substantially greater financial resources.

REAL ESTATE DEVELOPMENT
United Park presently owns the surface of
more than 10,130 acres of patented mining
claims and fee lands, including approximately
2,650 acres previously encumbered by the Mining Lease described above, all located in or
near Park City, Utah. United Park previously
leased or agreed to sell a portion of these
properties, as described below under "Resort
Agreement." However, certain portions of
those properties which have been leased may
be sold by United Park subject to the lessees'
right of first refusal to purchase the properties.
United Park believes that a substantial portion
of the properties which are not encumbered or
which in the future may become unencumbered
may be suitable for resort, residential, commercial or industrial development.
During 1983, United Park employed an engineering and land planning firm to evaluate the
development potential of its surface properties.
As a result of that study, United Park formed
Utah Flagstaff in 1964 to conduct real estate
development operations. Utah Flagstaff acquired from United Park title to the surface of a
74-acre parcel of land adjacent to the Deer
Valley Resort near Park City, Utah, together
with certain deferred land development costs

Although United Park is optimistic about
the real estate potential of the Company, it may
not be able to reasonably assess the development potential until the foregoing factors have
been fully evaluated. Further, such factors may
change or vary from time to time.
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RESORT AGREEMENTS
From 1963 to 1971 % United Park operated
a ski resort in Park City, Utah on the surface of
portions of its properties not used in connection with its mining operations. On February 16,
1971, United Park entered into certain interrelated agreements (the "Resort Agreements")
whereby United Park agreed to sell and tease
Its ski resort properties to Treasure Mountain
Resort Company, which subsequently changed
tts name to Greater Park City Company
("GPCC"). In 1975, GPCC became financially
unable to meet its contractual obligations, including its obligations to United Park under the
Resort Agreements Consequently, on October
11, 1975, United Park entered into a Substituted Escrow Agreement with GPCC and the
following creditors and stockholders of GPCC:
Royal Street Land Company ("Royal Street"),
a Utah corporation; Greater Properties, Inc.
("Greater Properties"), a Delaware corporation; and Park Properties, Inc., a Delaware corporation. The escrow agent under the
Substituted Escrow Agreement is First Security
Bank of Utah, N.A. (the "Escrow Agent").
Certain of the Resort Agreements are subject
to the Substituted Escrow Agreement.
The principal instruments, which constitute
the Resort Agreements, as amended, are described below.
1. Purchase Agreement. The Purchase
Agreement dated February 16, 1971 (the
"Purchase Agreement") requires United Park
to sell to GPCC the surface of approximately
4,200 acres of real property, together with various facilities, improvements and personal
property formerly used by United Park in its ski
resort operations, for a purchase price of
$5,574,000. GPCC made an initial payment of
$900,000 toward the purchase price and
agreed to make annual payments of at least
$350,000. The interest rate on the unpaid balance of the purchase price is 7% per annum,
payable monthly. Title to the properties is conveyed to GPCC in parcels as payments are
made and other conditions specified in the
Purchase Agreement are satisfied.
Special Warranty Deeds covering 926
acres of land subject to the Purchase Agreement are being held in escrow pursuant to the
Substituted Escrow Agreement. These Special
Warranty Deeds will be delivered to GPCC as

payments are made to United Park in accordance with the Purchase Agreement.
Pursuant to an Acquisition Agreement
dated October 11, 1975 (the "Acquisition
Agreement"), GPCC agreed to convey tts interest in certain land covered by the Purchase
Agreement to Royal Street. Special Warranty
Deeds conveying said land from GPCC to
Royal Street are being held in escrow pursuant
to the Substituted Escrow Agreement. The Acquisition Agreement requires both GPCC and
Royal Street to make payments to the Escrow
Agent, and the Escrow Agent is in turn required
to make disbursements to United Park. As of
February 28,1985, GPCC and Royal Street had
made all of the payments required by the
Purchase Agreement to be made to that date.
As of December 31, 1984, the unpaid balance
of the purchase price under the Purchase
Agreement was $1,631,250. Deer Valley Resort
Company has succeeded to most of the rights
of Royal Street pursuant to the Acquisition
Agreement.
2. The Resort Area Lease; the Crescent
Ridge Lease; and the Deer Valley Lease. On
February 16, 1971, United Park entered into
three leases with GPCC which are known as
the "Resort Area Lease/' the "Crescent Ridge
Lease" and the "Deer Valley Lease." These
leases, which together cover the surface of
approximately 5.273 acres of land, entitle
GPCC to operate ski lifts and ski runs on such
land. The primary term of each lease expires
on April 30,1991, and the lessee has the option
to extend each lease for three periods of
twenty years each.
The Resort Area Lease and the Deer Valley Lease are currently in force. The Crescent
Ridge Lease, which is subject to the Substituted Escrow Agreement, will not become effective until the release price has been paid on
a certain parcel of land under the Purchase
Agreement and certain other requirements of
the Purchase Agreement have been complied
with. GPCC has assigned its interest under the
Resort Area Lease and the Crescent Ridge
Lease to Greater Properties, and Greater
Properties has in turn subleased the properties
back to GPCC. GPCC has assigned its interest
under the Deer Valley Lease to Royal Street.
Royal Street has assigned its interest in the
Deer Valley Lease to its subsidiary, Royal
Street of Utah, a Utah corporation, and Royal

Street of Utah subsequently assigned its interest in the Deer Valley Lease to Deer Valley
Resort Company, a Utah limited partnership, of
which Royal Street of Utah is the general
partner.

rights in the interim. GPCC is obligated to pay
6% annual interest on the unpaid balance of the
purchase price in equal monthly installments. A
Conveyance of Water Rights conveying said
water rights to GPCC is being held in escrow
pursuant to the Substituted Escrow Agreement. GPCC agreed in the Acquisition Agreement to convey to Royal Street an undivided
one-half interest in all of the rights granted to
GPCC by United Park under the Water Rights
Purchase Agreement. United Park reserved to
itself from the water rights sold to GPCC the
right to use up to 3,000 gallons of water per
minute for mining and milling purposes only.
United Park is conducting investigations to determine the nature and extent of any water
rights which it may have in addition to those
which it agreed to sell to GPCC.

Each of the three leases requires the
lessee to pay rent to United Park as follows:
(a) During the primary term and first
extension. 1.0% of the first $100,000 of lift
revenue received each fiscal year, plus
0.5% of all lift revenue in excess of
$100,000 received each fiscal year, with a
minimum of 50 cents per acre per year,
(b) During the second extension:
2.0% of the first $100,000 of lift revenue
received each fiscal year, plus 1.0% of all
lift revenue m excess of $100,000 received
each fiscal year, with a minimum of 50
cents per acre per year; and

SWEENEY OPTION AGREEMENT
Pursuant to an Option Agreement dated
December 16, 19B0. United Park granted to
John J. Sweeney a one-year option to
purchase the surface of approximately 75
acres of patented mining claims located in and
near Park City, Utah. The option was extended
by the optionee for three additional one-year
periods. The purchase price under the option
increased from $614,631 on December 16,
1980 to $792,649 on December 15, 1983. In
consideration of the grant of this purchase
option, Mr. Sweeney paid to United Park
$5,000 upon the signing of the agreement and
agreed to pay $5,000 as consideration for each
one-year extension. Mr. Sweeney paid the required additional $5,000 consideration upon
the first, second and third one-year extensions
of the option. Said option payments were to be
credited against the purchase price for the
subject property in the event that Mr. Sweeney
exercised his option. Mr. Sweeney did not exercise the option and the agreement terminated
on December 15, 1984.

(c) During the third extension: 3.0%
of the first $100,000 of lift revenue received each fiscal year, plus 1.5% of all lift
revenue in excess of $100,000 received
each fiscal year, with a minimum of 50
cents per acre per year.
Lift revenue is defined in each lease as the
gross amount received from the sale of lift
tickets or other charges for utilization of ski
lifts, gondolas, tramways, tows, etc. which are
situated upon or traverse any portion of the
leased land, less any taxes paid or payable to
any government agency.
Certain portions of the real property subject to the Resort Area Lease, the Crescent
Ridge Lease and the Deer Valley Lease may be
sold by United Park subject to the lessees'
rights of first refusal.
3. The Water Rights Purchase Agreement. The Water Rights Purchase Agreement
dated February 16, 1971 provides for the sale
by United Park to GPCC of certain water rights
for a purchase price of $500,000, payable at
the time of conveyance. The water rights relate
to the land to be conveyed to GPCC pursuant
to the Purchase Agreement. United Park will
retain title to the water rights until the terms of
the Purchase Agreement have been fully complied with, but GPCC is entitled to use the water

THE WEBER COAL COMPANY
United Park's wholly owned subsidiary,
The Weber Coal Company, owns approximately 811 acres located east of Coalville,
Utah. In 1974, The Weber Coal Company
leased this land to James B. Wallace for a term
of ten years and as long thereafter as oil, gas
and other hydrocarbons are produced from the
land. In 1979, an exploratory well was drilled on
this land to a depth of 17,954 feet and was
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subsequently abandoned because it was dry.
The tease to James B. Wallace has terminated.
Currently, The Weber Coal Company is not
conducting discussions or negotiations with
any party relative to a lease of the property.

In connection with the real estate development activities, Utah Flagstaff owns 12 residential condominium units which are under
construction.
LEGAL PROCEEDINGS
As of February 28, 1985. neither United
Park nor any of its subsidiaries were a party to
any materiai pending legal proceeding, other
than the following:

EMPLOYEES
United Park maintains a staff of six fulltime salaried employees in its principal executive offices which are located in Satt Lake City,
Utah. In addition, United Park maintains a staff
of one fuli-time salaried employee and seven
full-time hourly employees for its mine maintenance operations in Park City, Utah.

United Park City Mines Company vs.
Vamon H. Ciegg, at at., Civil No. 5933, before
the Third Judicial District Court for Summit
County, Utah. United Park filed this action on
November 14,1979 to quiet its title to approximately 171 acres of land located near Park
Crty. Utah. On August 20, 1982, after a jury
returned a verdict in United Parks favor, the
court entered judgment quieting title to the
property in United Park. On August 12 and 19,
1982, the defendants filed motions with the trial
court asking for judgment notwithstanding the
jury's verdict or for a new trial. Those motions
were denied, and on December 17 and 19,
1962, defendants filed notices of appeal from
the judgment of the District Court. Briefing in
this appeal is now complete, but no date for
oral argument has been set. United Park will
continue to vigorously defend the judgment in
its favor against any appeal.

PROPERTIES
United Park's mineral interests consist of
10.509 acres of patented mining claims (which
includes surface rights), together with an additional 2.726 acres of fee lands and 201 acres of
unpatented mining claims, all located near Park
City, Utah in Summit. Wasatch and Salt Lake
Counties, Utah. Twenty-one acres of said
properties are located in Beaver County, Utah.
United Park owns the surface of 10,130 acres
of the above described mineral interests. The
surface of approximately 6,199 acres of United
Park's patented mining claims and other lands
are subject to the Resort Agreements described above, however, certain portions of the
properties subject to the leases included in the
Resort Agreements may be sold by United Park
subject to the lessees' rights of first refusal.

RECENT DEVELOPMENTS
At United Parks November9,1984 annual
meeting of stockholders, the following persons
were elected as directors of the Company:
Andreas D. Coumides, Stephen P. McCandtess, Hugh J. Leach, Wheeler M. Sears, Ivan B.
Yerger and Herbert M. Weed.

United Park has seven principal shafts and
five adits suitable for drainage, ventilation and
transportation, tt also has numerous drifts,
raises and other underground workings.
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SECURITY OWNERSHIP OF CERTAIN BENEFICIAL
OWNERS AND MANAGEMENT
PRINCIPAL STOCKHOLDERS
The following table sets forth certain information concerning those persons known to management to be beneficial owners of more than 5 percent of the outstanding shares of Capital Stock of
United Park as of February 28, 1985.
Htm* »«d Addrtst of
tonetieiai Owner

Amount and Nature of
ftontfietal Ownership

Atlantic Richfield Company
555 17th Street
Denver, Colorado 80217
ASARCO Incorporated
180 Maiden Lane
New York, New York 10038
Cimarron Corporation
1401 Two Energy Square
4849 Greenville Avenue
Dallas, Texas 75205
Bamberger Group
163 South Main Street
Salt Lake City, Utah 84101

993.537 shares owned of
record and beneficially*

Percent
of Ciati

18.4%

688.012 shares owned of
record and beneficially
1,068,913 shares'

413,258 shares'*

19.8°,

7.7%-'

• Cimarron Option to Purchase ARCO
Shares. On August 10, 1984, United Park
received an amended Schedule 13D under
the Securities Exchange Act of 1934 (the
"Cimarron Statement"). The Cimarron
Statement was filed by Cimarron Corporation, a Delaware corporation ("Cimarron"),
on its own behalf and on behalf of Union
Trust Company, a Texas corporation
("Union"), and Mr. Wheeler M. Sears
("Sears"). Sears, who is a Director and
President of United Park, is the sole Director
and the President of both Cimarron and
Union.

Stock of United Park and Union is the record
owner of 100 shares of Capita! Stock of
United Park. Accordingly, Cimarron, Union
and Sears may each be deemed to be the
beneficial owner of an aggregate of
1,068.913 shares of Capita! Stock of United
Park representing 19.8% of the issued and
outstanding shares of Capital Stock of
United Park, including the 993.537 shares
which Cimarron has the right to acquire pursuant to the Option. However, Sears expressly disclaims beneficial ownership of the
Option Shares and the shares owned of record by Cimarron and Union.

The Cimarron Statement indicates that as of
July 30, 1984, Cimarron and Atlantic Richfield Company, a Pennsylvania corporation
("ARCO") executed an Option to Purchase
(the "Option Agreement"). Pursuant to the
Option Agreement, Cimarron acquired an
option (the "Option") to purchase from
ARCO 993,537 shares (the "Option
Shares**) of Capital Stock of United Park, or
approximately 18.4% of the 5,400,731 issued
and outstanding shares of Capital Stock of
United Park, for a total purchase price of
$4,470,916.50, or $4.50 per share. The Option expires on April 30, 1985. Cimarron is
the record owner of 75,276 shares of Capital

Cimarron acquired the Option by agreeing to
pay to ARCO $150,000 (the "Option Payment") subject to certain adjustments,
which are described below, upon termination
of the Option. As security 1or the payment of
the Option Payment, Cimarron provided a
standby letter of credit. Cimarron used working capital to obtain the letter of credit. Cimarron has the right to terminate the Option at
any time and, in such event, the Option Payment will be reduced to an amount equal to
$16,667.67 multiplied by the number of
months (or parts thereof) that the Option
was exercisable prior to termination (the
9

Delaware corporation ("Bamberger Investment"); Park Crty Metal Mines Corporation,
a Utah corporation ("Park Crty M e t a l ) ; and
Mr. Louis H. Caliister, Jr., an individual
("Caliister").

t^MW Opw* Paymeni"). Upon terminaJ T - M C * * ^ by Ctfnarron, ARCO will only
• f * - B o-«» upon tne letter of credit to
H t , * ~ o» ff* Adiusted Option Payment;
\* ur. rv*Yt'. tnji I1 Cimarron exercises
^ ' ' ' i r . ' v no Option Payment shall be due

The Bamberger Statement indicates that: (i)
Bamberger Company is principally engaged
in the acquisition and sale of interests in real
•state and mining properties, that it is the
record owner of 53,629 shares, or approximately 1 % of the 5,400731 issued and outstanding shares of Capital Stock of United
Park, and that it acquired such shares in
exchange for property with a value of
$90,635; (ii) Bamberger Investment is prin«
cipaliy engaged in the acquisition and sale of
interests in real estate and mining properties, that it is the record owner of 302.434
shares, or approximately 5.6% of the issued
and outstanding shares of Capital Stock of
United Park, and that it acquired such shares
out of working capital and other property
with a value of $713,376; (iii) Park Crty
Metal is principally engaged in the acquisition and sale of interests in real estate and
mining properties, that it is the record owner
of 44,919 shares, or approximately .6% of
the issued and outstanding shares of Capital
Stock of United Park, and that it acquired
such shares in exchange for property with a
value of $75,601; and (iv) Caliister is an
attorney in Satt Lake City, Utah, that he is the
record and beneficial owner of 11,976
shares (less than 1%), of the issued and
outstanding shares of Capital Stock of
United Park, and that he acquired such
shares for an aggregate amount of $30,000
from personal funds. The Bamberger Statement indicates that Bamberger Company,
Bamberger Investment, Park City Metal and
Caliister are the beneficial owners of an aggregate of 413,256 shares, or approximately
7.65% of the issued and outstanding shares
of Capital Stock of United Park, that Mr.
David W. Bemolfo is the President of Bamberger Company, Bamberger Investment
and Park City Metal, and that Mr. Bemolfo
has sole power to vote and dispose of the
shares of United Park Capital Stock owned
by those corporations, subject in each case
to ratification by their respective Boards of
Directors. The Bamberger Statement does
not indicate why Caliister is the beneficial
owner of the shares of United Park Capital

1^5, ?r« wm% of the Option Agreement,
A * ; : *a* reused the right to vote the
O r ^ S^J'es until such time as the Option
*»,*"* tit'cisec: by Cimarron. Pending exr : t « o' me Option, Cimarron intends to
cc^-^f t: tiefcise influence over the man*p-+~' t^c poi»c*s of United Park through
n ti v *~ atoc* ownership and through the
p>ttt-:rV Unrted Parks Board of Direct s r* S#rs and Ivan B. Yerger, both of
**o~ i t o*cers of Cimarron. Although the
p t w v e of tncse two Cimarron officers on
in**: p a f * * Board of Directors will conr\jt tc mfuence the conduct of United
P$ • i Djs^ess. Cimarron does not pres#*•, rttnc to make any material change in
r* na^jgement. business or corporate
r-^r.j*e o' United Park. Moreover, there is
*c ej'eement or other assurance that Cimr*r* i o«»cers will continue to be nominated
r e y e*rted to serve on United Parks
ioa-: o* Directors.
?•* C^j'ron Statement indicates that Cime~:- ooes not presently have the cash
Wrci ^tressa^ to exercise the Option, nor
ui t rearmed any agreement or underf e d •% fof erther debt or equity financing to
• i r : * t tne Option During the term of the
Or o* Cimarron intends to explore alternan t memoes of financing the Option Pay**-•. Accordingly, Cimarron has not
orr-ru**: tuner the timing or the circumstances o# an exercise of the Option. The
C^4^o". Statement indicates that Cimarron
ravages the right to acquire additional
t**t% of Common Stock of United Park.
• # * - o * ' p e ' Croup. On or about February 15,
IMS Unrted Park received an amended
* C * * 3 J * 13D under the Securities Excna-^e Act of 1934 (the "Bamberger State" * r ) Tne Bamberger Statement was filed
b> r* following persons who are collectively
* V T # : J to as the "Bamberger Group":
• a ^ b e ^ r Company, a Utah corporation
r*Bamt*rger Company"); Bamberger Inmtm#nt t Exploration Company, Inc.. a
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Stock owned by Bamberger Company, Bamberger Investment or Park City Metal, or why
those corporations are the beneficial owners
of the shares of United Park Capital Stock
owned by Callister.

acquired their shares of United Park Capital
Stock for investment and, although they may
acquire additional shares of United Park
Capital Stock, they have no agreements,
plans or proposals which would result in a
change in United Parks management, business, corporate structure, capitalization, dividend policy, charter or bylaws.

The Bamberger Statement indicates that
Bamberger Company, Bamberger Investment, Park City Meta! and Callister each

STOCK OWNERSHIP OF UNITED PARK MANAGEMENT
The following table sets forth, as of February 28, 1985, certain information concerning the
number of shares of United Park Capital Stock beneficially owned by each director of United Park
and by all of the directors and officers as a group:
ahares
H*mt of
aenefieief Owner

tonefictalty
Owned

Percent of
Ciats

Andreas D. Coumides
Hugh J. Leach
Stephen P. McCandiess
Wheeler M. Sears
Herbert M. Weed
Ivan B. Yerger
E. L. Osika. Jr
All Directors and Officers as a Group (7 persons)

200
1.210
689,012*
1,068,913* •
1,000
1,D6B.913#•
100
1,760,435

•Stephen P. McCandiess is Vice President
and Treasurer of ASARCO, which is the
record and beneficial owner of 688,012
shares, or approximately 12.7% of the outstanding shares of Capital Stock of United
Park. However, Mr. McCandiess disclaims
beneficial ownership of such shares. Mr.
McCandiess individually is the record and
beneficial owner of 1,000 shares of United
Park Capital Stock. See "Principal Stockholders" above.

of Cimarron, which is the beneficial owner of
an aggregate of 1,068.913 shares, or approximately 19.8% of the outstanding shares
of Capital Stock of United Park. However,
Messrs. Sears and Yerger disclaim beneficial ownership of such shares. See "Principal Stockholders" above for a description of
the shares beneficially owned by Cimarron,
including the Cimarron option to purchase
ARCO shares.

••Wheeler M. Sears is a Director and the President, and Ivan B. Yerger is a Vice President
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less than 1%
less than 1%
12.8%
19.8%
less than 1%
19.8%
less than 1%
32.6%

UNITED PARK CITY MINES COMPANY
CONSOLIDATED SUMMARY OF SELECTED FINANCIAL DATA
(in thousands of dollars except pet share amounts)
V»T Erxtefl Ptctmbtt 31
1SS3
1M2
1M1

ISM

Revenue from Operations
$ 595
Gam on Disposal of Assets
1
Income Tax Expense (refundable)
(•05)
Net Income (Loss)
($30)
Earnings (Loss) per share of Capital
Stock
$ (.117)
Total Assets
t18,974
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$

630
3
(316)
(716)

$ (.133)
$17,921

$

918

1M0

S

(305)
(507)

$1,110
31
267
286

912
846
463
792

S (.094)
$18,673

$ .053
$19,104

$ .147
$18,995

MANAGEMENTS DISCUSSION AND ANAL'
FINANCIAL CONDITION AND RESULTS OF

OF

condominium units in the amount of
$141,440. The City may terminate the agreement at any time, in which C2se the City will
be obligated to United Park for fee waivers
or payment for that part of the work done to
date. If United Park's costs should exceed
$141,440. the City will pay to United Park any
additional sum due.

During 1984, United Park formed a real estate development subsidiary, Utah Flagstaff
Corporation. Utah Flagstaff anticipates development of 52 condominium units on a 74acre tract of land adjacent to the Deer Valley
Resort development. In August 1964, Utah
Flagstaff began construction on the first
phase of the development consisting of
twelve units known as the Ontario Lodge.
Utah Flagstaff secured construction financing of $4,200,000 for the Ontario Lodge, of
which $1,196,373 had been drawn for construction progress billings at December 31.
1984. During 19B4, Utah Flagstaff incurred
$2,371,585 in land, land development and
construction costs. With the 12 units under
construction, no sales of condominium units
have been made and there are no contracts
or agreements for the sale of units currently
in effect. However, Utah Flagstaff believes
that the 12 condominium units will sell after
construction and landscaping is completed
and the finished Ontario Lodge is properly
exposed to the real estate market. While
Utah Flagstaff is optimistic regarding the
sale of its condominium units, fluctuations in
the Park City, Utah real estate market do
occur. Should such a fluctuation adversely
affect the sale of the condominium units and,
to the extent that units are not sold within a
period of time after construction, should sufficient proceeds not be received to pay the
obligations related to the development, the
property could be lost through foreclosure,
unless other arrangements were made. Such
an occurrence could adversely affect Utah
Flagstaff s liquidity and capital resources.
Utah Flagstaff expects to complete the Ontario Lodge during the first half of 1985.

United Parks cash position decreased by
approximately $1,422,344, or $0.26 per
share, from $3,058,178 to $1,635,834 during
1984. This decrease was primarily the result
of land development expenditures 1or the
Ontario Lodge Condominium Project which
were not financed through the construction
loan. This decrease was also the result of
expenditures which United Park was required to make for mine maintenance and
increased genera! operating costs; the aggregate of such expenditures exceeded
United Park's revenue from interest and
rents. After tax considerations, United Park
lost approximately $0.09 per share before
deducting depreciation and depletion
charges. Depreciation and depletion which
do not reduce cash flow increased the net
loss by approximately $151,491. or $0.03 per
share, during 1984, resulting in a total net
loss of $629,618, or $0.12 per share.
The difference between the ordinary federal
income tax rate and the effective rate during
the years included in the Consolidated Summary of Selected Financial Data resulted primarily from the effect of the capital gain rate
on the disposal of assets. The effect of a tax
surcharge also contributed to the difference
in rates.
As discussed above under the caption "Business and Properties of United Park—Mining
Properties." in April 1982, Noranda terminated the Mining Lease pursuant to which it
leased certain of United Parks mining
properties, and Noranda has since withdrawn from the Company's mining properties. Pursuant to the provisions of the
Termination Agreement which United Park
and Noranda entered into at that time, United
Park had the option to purchase from

In May 1984, United Park entered into an
agreement with Park City Municipal Corporation known as the Judge Tunnel Repair
and Reconditioning Agreement. Under this
Agreement, United Park agreed to perform
repairs to the Judge Tunnel and connected
workings in order to protect the City's easement, water and water rights. In exchange
for this work, the City has agreed to waive
water development fees for United Park's 52
13

Noranda a 750-ton per day ore concentrating
mill and certain other buildings and improvements which remain on the property for a
purchase price of $2,600,000 to be escalated at
the rate of 10% per annum from April 1,1982.
Tht$ option expired on April 20,1984, and was
not exercised. In August 1984, United Park
entered into an agreement with Noranda providing for the transfer of title to certain other
buildings and improvements to United Park in
exchange for the maintenance of and other
miscellaneous services for the Noranda mill.
The Noranda mill must be sold, removed or
abandoned by Noranda by August 31,1986, or
within a period of six months thereafter, subfeet to payment by Noranda of $1,000 for each
monthly extension.

"Business and Properties of United ParkMining Properties," the Company is presently maintaining those mine tunnels, shafts
and adits which have not been flooded.
United Park has been successful in decreasing its mine maintenance costs by approximately $103,348. from $921,105 in 1983 to
$817,757 in 1984. While the Company expects its maintenance costs to be somewhat
less in 1985, the expenditures which Unrted
Park is required to make in order to maintain
its mine properties continue to deplete the
Company's cash reserves and, in time, such
expenditures could impair the liquidity of the
Company. United Park has reviewed plans
for the operation of its mining properties and
engaged in discussions with several parties
regarding the possible sale or tease of its
properties, but it has not made any decision
nor reached any understanding or agreement. If economic circumstances do not
change or suitable agreements are not
made, United Park will consider reducing or
suspending its mine maintenance operations
or permanently closing its mines.

Upon Noranda's withdrawal from the properties in April, 1982, the pumping of ground
water from the lower mine levels to the Ontario No. 2 Dram Tunnel (1500-foot level of the
mine) was terminated and United Park became responsible for the monitoring and
qualrty of water flowing from its mines under
certain federal and state environmental statutes. With the termination of Noranda's
pumping operations, United Park was compelled to allow the underground mine workings below the Ontario No. 2 Drain Tunnel
(1500-foot level) to become inundated with
ground water. The rising ground water eventually rose to the level of the Ontario No. 2
Drain Tunnel through which the water flowed
from the mine and United Park initiated
water treatment procedures to assure the
environmental quality of the water flowing
from its mining properties. In an effort to
reduce the costs associated with its water
treatment operations, United Park commenced pumping ground water from its
mines in March, 1984, which has lowered the
water level from the 1500-foot level to the
1750-foot level of the Ontario Mine and has
resulted in some cost reductions for the
Company. As discussed under the caption

United Park's income from other sources
increased by approximately $39,893. This is
primarily the resutt of sales of scrap material
from the Company's mining properties and
the recognition of $20,000 of income previously deferred under the Sweeney Option
(see "Sweeney Option Agreement").
United Park incurred interest and origination
fees in the amount of $155,595. Of this
amount, $144,935 was capitalized as part of
the Ontario Lodge development. The remaining $10,659 was expensed. A comparison of
interest expense for 1983 and 1984 discloses an increase of $4,795 from $5,864 in
1983 to $10,659 in 1984. This increase is due
primarily to interest on income taxes as the
result of an examination of the 1981 and
1982 income tax returns.
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DIRECTORS AND EXECUTIVE OFFICERS
The names, ages and positions held by the Directors end executive officers of United Park are
shown below. All Directors of the Company hold office until their %uccessors have been elected and
qualified. All executive officers hold office at the pleasure of the Board of Directors. No family
relationship exists between any of such persons.
Directors
Agt

Director
or Officer
Since

Andreas D. Coumides

57

1976

Hugh J. Leach
Stephen P. McCandless

68
43

1980
1983

Wheeler M. Sears

45

1981

Herben M. Weed
Ivan B. Yerger
E. L. Osika. Jr.

63
51
38

1981
1982
1981

Name

United P a * Potrtion Held end
Principal Occupation

Director of United Park; Assistant to Vice President, Mining Department of ASARCO Incorporated
Director of United Park; Retired
Director of United Park; Vice President, Treasurer of
ASARCO Incorporated
Director and President of United Park; Director and President of Cimarron and Union Trust Company
Director and Vice President of United Park; Consultant
Director of United Park; Vice President of Cimarron
Vice President and Secretary-Treasurer of United Park
Mr. Weed is a consultant to the minerals
industry and has been a consultant since 1982.
From 1979 to 1982 he served as the Vice
President of Acquisitions, Anaconda Mineral
Company (a division of Atlantic Richfield Company), Dnenver. Colorado. Prior thereto, he was
employed in various managerial positions by
The Anaconda Company and its subsidiaries
since 1946.
Mr. Yerger is a Vice President of Cimarron
Corporation and has served in such capacity
since August 1981. From June 1978, he has
also served as Vice President and a Director of
Oklahoma Oil Company (which has since been
merged into a wholly-owned subsidiary of Cimarron Corporation). Prior thereto, Mr. Yerger
served as Land Manager for the Wil-Mc Oil
Corporation and as a Senior Land and Contract
Representative for Enserch Exploration, Inc.
Mr. Osika has served as Secretary and
Treasurer of United Park since December 1981
end as a Vice President since November 1983.
He is also a Director and the Secretary-Treasurer of Naildriver Mining Company and a Director of Greater Park City Company. Prior to
his employment by United Park as Assistant
Secretary and Assistant Treasurer in July 1981,
Mr. Osika was employed in various audit and
management positions by the Utah State Tax
Commission from 1969 to 1981, during which
time he also maintained his own public accounting and appraisal practice.

Mr. Coumides, who has been employed by
ASARCO Incorporated in severaf positions
since 1951, is presently Assistant to the Vice
President of the Mining Department of
ASARCO Incorporated in Tucson, Arizona.
Mr, Leach is now retired. Mr. Leach held
the position of Vice President of Research and
Development for the Cleveland-Cliffs Iron Company ("CCI") from 1961 to 1977, and from
1977 to 1980 he held the position of Vice
President, Western Operations, of CCI. The
principal office of CCI, which is engaged in
mining iron ores, is located in Cleveland, Ohio.
Mr. McCandless is the Vice President and
Treasurer of ASARCO Incorporated in New
York. New York. Mr. McCandless has served
as the Treasurer of ASARCO Incorporated
since 1979 and a Vice President since 1983.
Mr. Sears is a Director and the President
of Cimarron Corporation and a Director and the
President of Union Trust Company and has
served in such capacities since 1971. The principal business offices of Cimarron Corporation
and Union Trust Company are located in Dall«s, Texas. Cimarron Corporation is engaged in
the acquisition, evaluation and development of
oil and gas properties. Union Trust Company
invests in other companies and provides management and administrative services to such
companies.
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EXECUTIVE COMPENSATION
other plan for the benefit of its officers, directors or salaried employees. During 19&4,
United Park had two salaried executive
officers.
The Directors of United Park receive an
annual retainer of $4,000, payable quarterly,
plus (a) $400 for each meeting of the Board of
Directors which they attend and (b) $400 for
each meeting of a committee of the Board of
Directors which they attend (unless such committee meeting is held on the same day as a
meeting of the Board of Directors, in which
case said $400 fee is not paid).

For the fiscal year ended December 31.
19W. no executive officer of United Park received total remuneration in excess of $60,000.
All executive officers of United Park as a group
(three persons) received total remuneration of
$67,713 for services in ail capacities. This
amount includes directors' fees, life, medical
and disability insurance premiums paid by
United Park, as well as a pension fund deposit
which United Park paid on behalf of one executive salaried officer. With the exception of its
pension plan, neither United Park nor any of its
subsidiaries has any bonus, profit sharing or

16

The exhibits which have been filed with the
5e"ur.i«es and Exchange Commission as part
o- united Parks 19B4 Annual Report on Form
10-K have not been furnished to stockholders
,s pan 01 this 1984 Annual Report to Stockholders United Park will furnish copies of
W ch exhibits to stockholders requesting the

tame, upon payment of the photocopying expenses therefor. Requests for copies of such
exhibits should be addressed to E. L Osika,
Jr., Secretary, United Park City Mines Company, 309 Kearns Building, Salt Lake City, Utah
84101.
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UNITED PARK CITY MINES COMPANY AND SUBSIDIARIES
LIST OF CONSOLIDATED FINANCIAL STATEMENTS AND SCHEDULES
lor the years ended December 31,1984, 1983 and 1982

Report of Independent Certified Public Accountants

F-1

Consolidated Financial Statements:
Consolidated Balance Sheet, December 31,1984 and 1983
Consolidated Statement of Loss and Retained Earnings (Deficit) for the years ended
December 31. 1984, 1983 and 1982

F-4

Consolidated Statement of Changes in Financial Position for the years ended December
31. 1984, 1983 and 1982

F-5

Notes to Consolidated Financial Statements

F-6

Schedules:
V.
VI.
IX.
X.
XL

Property, Plant and Equipment
Accumulated Depreciation, Depletion and Amortization of Property, Plant and
Equipment
Short-term Borrowings
Supplementary Income Statement Information
Real Estate and Accumulated Depreciation

F-2

F-13
F-14
F-15
F-16
F-17

Schedules omitted herein are so omitted either because they are not required or because the
required information is contained in the consolidated financial statements or the notes to consolidated financial statements.
The consolidated financial statements do not include Naildriver Mining Company (which is accounted for by the equity method) because it does not constitute a significant subsidiary.
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REPORT OF INDEPENDENT CERTIFIED PUBLIC ACCOUNTANTS

To the Board of Directors and
Stockholders of United Park
City Mines Company:
We have examined the consolidated financial statements and the financial statement schedules
of United Park City Mines Company and Subsidiaries as listed in the index on page 16 of this report.
Our examinations were made in accordance with generally accepted auditing standards and,
accordingly, included such tests of the accounting records and such other auditing procedures as
we considered necessary in the circumstances.
In our opinion, the financial statements referred to above present fairly the consolidated
financial position of United Park City Mines Company and Subsidiaries as of December 31,1964 and
1983, and the consolidated results of their operations and changes in their financial position for each
of the three years in the period ended December 31, 1964, in conformity with generally accepted
accounting principles applied on a consistent basis. In addition, the financial statement schedules
referred to above, when considered in relation to the basic financial statements taken as a whole.
present fairly the information required to be included therein.

Coopers & Lybrand

Salt Lake City, Utah
January 25, 1985
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UITED PARK CITY MINES COMPANY AND SUBSIDIARIES
fcNSOLIDATED BALANCE SHEET, December 31, 1984 and 1983

ASSETS

Current Assets:
Cash
Accounts Receivable
Income Tax Refund Receivable
Current Portion of Notes Receivable
from Greater Park City Company (Note 4)
Prepaid Expenses
Material and Supplies Inventory

Other
Total Current Assets
Real Estate Development (Notes 16. H and I, 3, and
Schedule XI):
Land Held for Development and Deferred Development Costs
Property Under Construction Including Underlying Land
Property and Equipment (Notes 1D, 2 and 9 and Schedule V):
Mine Shaft, Buildings and Equipment
Resort Facilities
Less Accumulated Depreciation and Amortization
(Schedule VI)
Mines. Mining Claims and Land. Less Accumulated Depletion
of S1.037.752 in 1984, and 61,029.931 in 1963
(Schedule V and VI)
Construction in Progress
Other Assets:
Notes Receivable—Greater Park City Company (Note 4)
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1IM

1983

S 1,635,834
63,205
346,976

$ 3,058,178
53.583
275,644

349,000
20,267
68,554

349,000
21,541
55.970

7,646

4,260

2,481,662

3.818.376

676,589
2,371,585

323.679

3,046,174

323.679

3,152,905
58,077

2,829,413
58,077

(1,888.426)
1f322,556

(1,745.366)
1,142,124

9,552,783
10,875,339

9,716,056
980
10.859.160

2,569,290
$18.974,485

2,919.290
$17,920.505

LIABILITIES AND STOCKHOLDERS' EQUITY
1983

1*M

Current Liabilities:
Notes Payable (Note 5)
Accounts Payable:
Trade
Related Party
Income Taxes Payable (Note 7)
Accrued Liabilities
Other Liabilities (Note 6)
Deferred Income Taxes (Notes 1C and 7)

$
S

31,097
2,179
21,197
152,027
99,000

Total Current Liabilities

305,500

Debt Relating to Real Estate Development (Note 16 and 3):
Construction Note Payable to Bank (Note 5 and Schedule IX)
Trade Accounts Payable
Retentions Payable
Other Liabilities (Note 6)

Deferred Income Taxes (Notes 1C and 7)

62.104
2,751
28.947
24.303
95.000
357.105

1,196,373
365,098
145,639
71,042
1,778,152
483,726

Deferred Income
Other Liabilities (Note 6)
Stockholders' Equity:
Capital Stock, $1 Par Value:
Authorized: 20,000.000 Shares
Outstanding: 5,426,465 Shares Less 25,734 Shares Held In
Treasury, (Cost: $183,433)
Capital in Excess of Par Value
Accumulated Deficit

144.000

547,375
20.000

40,700

5,400,731
12,633,625
(1,667,949)

5,400.731
12,633,625
(1,038.331)

16,366,407

16,996.025

S18,974,485

$17,920.505

The accompanying notes are an integral pan of the consolidated financial statements.
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UITED PARK CITY MINES COMPANY AND SUBSIDIARIES
ONSOLIDATED STATEMENT OF LOSS AND RETAINED EARNINGS (DEFICIT)
r the years ended December 31,1984, 1983, and 1982

I

1t»4

1963

459,089
82,085
53.919

551.681
64.116
14.026

595.093

629.B23

917,966

650,771

625,072

582,005

817,757
143,670
7,821
10,659

921.105
13,964
92.990
7,894
5,864

539.967
497.467
67.640
42.037

1,630,678

1.666.909

1.729.116

Loss from Operations
Gam (Loss) on the Sale of Assets

(1,035,585)
527

(1.037.086)
3.350

(811,150)
(420)

Loss Before Taxes
Income Tax Benefit (Note 7)

(1,035,058)
(405,440)

(1,033.736)
(317.513)

(611.570)
(304.589)

(629,618)

(716,223)

(506.981)

(1,038,331)

(322.106)

184.873

$(1,667,949)

$(1.038.331)

$(.117)

$(.133)

Income (Notes 2, 4 and 9):
Interest
Royalties and Rentals
Other

$

Expenses:
General and Administrative
Mine Maintenance and Administrative (Note 1E
and 2)
Costs Pertaining to Attempted Merger
Depreciation and Amortization
Depletion
Interest

Net Loss
Retained Earnings (Deficit)
Beginning of Year
End of Year
Loss per Share, Based on Weighted Average Numbers of Shares Outstanding
Weighted Average Number of Shares Outstanding

5,400731

5.400.732

1982

S

$

816.675
91.089
10.202

(322.108)

$(.094)
5.400.732

The accompanying notes are an integral part of the consolidated financial statements.
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UNITED PARK CITY MINES COMPANY AND SUBSIDIARIES
CONSOLIDATED STATEMENT OF CHANGES IN FINANCIAL POSITION
for the years ended December 31,1984, 1983 and 1982

19M

Use of Funds:
Operations:
Net Loss
Add (Deduct) Items not Requiring the
Outlay of Funds:
Depreciation and Amortization
Depletion
Deferred Taxes

% (629,618)

Funds Provided (Used) By Working Capital:
Accounts Receivable
Income Tax Refundable
Current Portion of Notes Receivable
Prepaid Expenses
Material and Supplies
Other
Notes Payable
Accounts Payable
Income Taxes Payable
Accrued Liabilities
Other Liabilities
Funds Used by Operations
Additions to Real Estate Development
Acquisitions of Property and Equipment
Increase in Construction in Progress
Additions to Mine and Mining Claims
Other
Total Use of Funds
Funds Provided:
Reduction in Long-Term Receivables
Disposition of Property and Equipment
Disposition of Marketable Investment Securities
Increase in Debt Relating to Real Estate:
Construction Note Payable
Trade Accounts Payable
Retentions Payable
Other Liabilities
Increase (Decrease) in Deferred Income
Increase in Non-Current Other Liability

1983

$

(716.223)

1982

$

(506.961)

143,659
7,821
(59,649)
(537,787)

92.990
7.894
(63.300)
(696,639)

67.640
42.037
(23.439)
(420,743)

(9,622)
(71,132)

131.563
74.483
14.000
22.451
(14.730)
(4.077)
144.000
(130,791)
28.947
(351)

(78.162)
(350.327)
(116.300)
(29.614)
(41,240)
17

(433,144)
292.397
293.776
36.330

(941.865)
31.262
337,937
98.723

2
(1.055.649)

2
(1.409.809)

1,274
(2,584)
(3,586)
(144,000)
(31,579)
(28,947)
(3,106)
152,027
(679,042)
2,563,965
323,111

189.763
(108,743)
13,484

5,078
(3,571,196)
350,000

350.000
7.562

364.000
1.169

100.000
1,196,373
365,098
145,639
71,042
(20,000)
40,700

Net Decrease in Cash and Short-Term
Investments

$(1,422,344)

5.000

$ (593.067)

5.000

$(1.039.640)

The accompanying notes are an integral part of the consolidated financial statements.
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NOTES TO CONSOLIDATED FINANCIAL STATEMENTS

1.

Significant Accounting Policies:

A. Change in Presentation
The Consolidated Statement of Changes in Financial Position was changed from the
working capital to the cash basis format. The Company has restated 19B3 and 19B2
as appropriate.
The Company also reclassified certain balances in the financial statements to
conform with current year presentation. There was no effect on total assets, total
liabilities, or net loss.
B. Principles of Consolidation
The consolidated financial statements include the accounts of the Company and its
wholly-owned subsidiaries. The Company's subsidiaries consist of a real estate
development company and an inactive mining company (see Note 3). The Company
carries its investment in an affiliate, which is owned more than 20 percent, at equity
in underlying net assets. The affiliate is a non-operating company. During 1977, the
carrying value of the affiliate was reduced to zero.

C. Income Taxes
Deferred income taxes are provided for the timing differences of transactions for
financial statement purposes and tax purposes. The net deferred tax liability is
mainly the result of reporting the sale of the resort property on the installment
method for tax purposes, the difference between book and tax depreciation of
assets destroyed by fire in 1974, and the deferred tax charges resulting from state
franchise taxes which are accrued in the income year upon which the taxes are
based for financial reporting and deducted in the year of payment for tax purposes.
Statutory depletion of mines and mining claims is recognized for income tax
purposes.
Investment tax credit is accounted for on the flow-through method.
D. Property and equipment
A substantial portion of the Company's property and equipment was acquired in the
1953 merger of two predecessor companies to form United Park City Mines
Company and in the 1957 merger of United Park City Mines Company with Daly
Mining Company; the assets so acquired were recorded at their book values at the
merger dates, such values generally representing cost to the respective companies
either in cash or in capital stock at par value. Other property and equipment
acquisitions have been recorded at cost. The investment in mines and mining claims
has been reduced by the gam on the sale of surface rights used for resort operations
(see Note 4 ) .
Depreciation and amortization for assets purchased prior to 1983 have been
computed over estimated remaining useful lives of 10 years for mine equipment and
buildings and 25 years for the mine shaft using the straight-line method of
depreciation.
Depreciation and amortization for assets purchased after 1982 have been computed
on the straight-line method of depreciation over the following useful lives:
Automobiles, equipment and furniture
Real property and related improvements
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3-5 years
15 years

NOTES TO C O N S O L I D A T E D FINANCIAL S T A T E M E N T S — ( C o n t i n u e d )

Upon the sale or retirement of property and equipment, gain or loss on disposition is
reflected in the income statement and the related asset costs and accumulated
depreciation are removed from the respective accounts.
In April 1975, Park City Ventures, the previous lessee of the Company's mining
properties (see Note 2 ) , completed the construction of a mill and commenced mine
production. Accordingly, the Company began providing depletion of its mines 8nd
mining claims. Prior to that date, no reasonable basis existed on which to compute
depletion and the Company had consistently followed the practice of presenting its
financial statements without deduction for depletion of mines and mining claims. The
units-of-production method has been adopted based on estimates of ultimate ore
reserves and mine production as reported by the lessee. However, due to limitations
that existed on royalty income under the mining property lease, the provision in any
one year equals the royalty income received. The Company follows the same
practice for royalty income received under miscellaneous sand and grave! leases.
Royalty income was $7,821 in 19B4, $7,984 in 1983. and $42,037 in 19B2. The
Company makes no representation that the charge represents depletion actually
sustained or the decline, if any, in mine value attributable to the period's operations.
or that it represents anything other than a general provision for amortization of the
book value of mines and mining claims.
E.

Mine Maintenance and Administrative Expenses
All costs pertaining to the maintenance and administration of the mine are expensed
when incurred (see Note 2).

F.

Materials and Supplies
Material and supply inventories are stated at the lower of cost (first-in, first-out) or
market.

G. Real Estate Development Costs and Disclosure
The financial statements of the Company disclose all significant real estate assets
and liabilities separately following the current assets and liabilities captions (see
Note 3).
All direct and indirect costs clearly relating to the Company's real estate project are
capitalized as incurred through the time the property becomes ready for sale.
The Company capitalizes interest and direct loan origination fees on its real estate
projects (see Note 3).
Capitalized project costs are stated at the lower of cost or net realizable value.
H. Deferred Land Development Costs
Expenditures relating to the future development of real estate held by the Company
are deferred to when they are expected to be recoverable through future sales, and
shown as an asset on the balance sheet.
1. Real Estate Development Cost Allocation
The Company allocates capitalized real estate development costs on a specific
identification basis. Common costs and amenities are allocated on a relative fair
value basis.

F-7

NOTES T O C O N S O L I D A T E D F I N A N C I A L S T A T E M E N T S — ( C o n t i n u e d )

2.

Mining Operations of the Company:
Effective August 1,1970, the Company leased substantially all of its mining property and
equipment to Park City Ventures, a joint venture of The Anaconda Company (now
Atlantic Richfield Company) and ASARCO, Incorporated, both substantial shareholders
of the Company. On August 22, 1979, Park City Ventures assigned all of its rights and
interests in the lease to Noranda Exploration, Inc.. who in turn assigned it to Noranda
Mining, Inc. and Pamour Porcupine Mines, Inc.
The lease terms provided for a royalty to the Company of one-third of the profits
determined (as defined), on a cumulative basis, from the operation of the mining
properties. Nonrefundable advances on such royalties were paid at $35,000 per quarter
to the Company. Due to unprofitable status of the mine since the inception of the lease,
the Company has never received royalties based on mine profits.
After limited mining operations from September 19B0 to May 1981, all development work
of the mining properties was suspended by the lessees in January 1982. Effective April 1,
1982, the Company entered into a termination agreement with the lessees which
provided for the termination of the mining lease.
The Company is presently maintaining the mine properties. No actual mining operations
have taken place. The lower levels of the mine have been allowed to flood to the 1750foot level of the Ontario mine.

3.

Real Estate Development:
During 1984, the Company formed Utah Flagstaff Corporation, a wholly-owned subsidiary, for the purpose of developing a 52-unit condominium project to be located on
Company properties near Park City, Utah. As of December 31, 1984, construction had
begun on the first twelve condominium units in the project. No sales have occurred, nor
has the Company received any deposits or commitments to purchase the units under
development. Fees and interest related to the project in the amount of $144,936 have
been capitalized in 1984. Total interest incurred for 1984 was $155,595.

4.

Note Receivable from Greater Park City Company:
In 1971, the Company sold its resort operations and certain water rights to Greater Park
City Company and in 1974, the Company made a loan to the Greater Park City Company.
The above transactions resulted in the following notes receivable, as restructured in
1975:
A. $3,949,429 principal balance remaining at July, 1975, from the resort sale. Payments
of $217,179 due by January 1,1978, and installments of $350,000 due on or before
January 1, 1979, and each January 1st thereafter. Interest is to be paid monthly at
7% per annum on the unpaid balance,
B.

$500,000 receivable from sale of the water rights, payable within 90 days after the
resort operations sale receivable has been fully paid. Interest is to be paid monthly at
6% per annum,

C.

$787,040 receivable from the July, 1974 loan to greater Park City Company due in
installments of $350,000 on or before January 1, 1990, and $437,040 on or before
January 1,1991. Interest is to be paid monthly at 7% per annum.

Greater Park City Company is currently meeting its debt and recurring operating
obligations and, in managements opinion, properties held as collateral are in excess of
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the amounts due. The notes receivable balances due as of December 31.1984 and 1963,
are as follows:
Sale of resort operations

ItM

1983

$1,631,250

$1,981,250

349,000

349.000

1,282,250

1,632.250

500,000
767,040

500.000
767,040

$2,569,290

$2.919.290

$

$

Less current portion
Sale of certain water rights
Loan made July, 1974

Accrued interest on above notes

16,608

18.646

In addition to the above mentioned notes receivable, the Company has leased certain
surface rights to Greater Park City Company for use in its resort operations. The primary
term of the lease is 20-years, expiring April 20,1991. with options to extend the lease for
3 additional 20-year periods. Annual rentals are calculated as a percent of Gross Ski
Revenue as defined by the lease agreement and subsequent amendments thereto, but
not less than a minimum annual rental fee of fifty cents per acre leased. Rental income
from the lease for the years ended December 31, 1964, 1983, and 1982, was approximately $40,338, $35,900, and $31,950, respectively.
5.

Notes Payable
A. During 1963, the Company purchased a mine hoist from Noranda Mining. Inc., the previous
lessee of the mining property. As part of this purchase agreement, the Company entered
into a promissory note with Noranda Mining. Inc. This note, which matures on August 1.
1984, calls for eleven monthly installments of $18,000 plus interest at prime rate. The note
is collateralized by the mine hoist. The outstanding balance was $144,000 at December 31.
1983. During 1984, the note was paid in full.
B. During 1964, Utah Flagstaff Corporation entered into a construction financing agreement to
finance the condominium project. At December 31, 1984. the Company s outstanding
construction loan balance consists of the following:
1W4

Trust Deed Note. 2% over prime, due September
1985
Unused portion
Drawn under construction loan agreement

$4,200,000
3,003,627
$1,196.373

The construction loan commitment covers the first phase of the Ontario Project Tract A.
which has a carrying amount of $2,371,585 at December 31.1984. The Company has no
legal compensating balance requirements under the loan agreement. The Company
informally maintains a compensating cash balance oi $500,000. The loan is collateralized
by the Ontario Project Tracts A, B and C.
6.

Other Liabilities
Park City Municipal Corporation Agreement
During 1984, the Company entered into an agreement with Park City Municipal Corporation pertaining to the repair and reconditioning of underground workings that will protect
the City's water rights. Under this agreement, the Company will render services that will
repair and recondition an underground tunnel where the Crtys water rights originate. In
exchange, the Company will have the water development fees waived by the City to its 52
condominiums under development. The City has the option to terminate the agreement at
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any given time. Costs incurred by the Company in excess of the value of the fees will be
reimbursed by Park Ctty Municipal Corporation, tf the contract is terminated early, the
Company will receive a pro-rata share of the fee waiver. The Company has capitalized
the value of such fees at $141,440 as pan of its real estate development costs. At
December 31. 19B4, the Company reflected a liability of $71,042 which represents the
services yet to be rendered.
Noranda Mining Agreement
During 19&4, the Company entered into an agreement with Noranda Mining, Inc. which
conveys certain buildings and facilities at the Ontario mine arte previously owned by
Noranda to the Company.
In return, the Company will provide maintenance, security, insurance, taxes and other
miscellaneous services for the benefit of certain properties that are being retained by
Noranda Mining. Inc. These retained assets must be sold, removed or abandoned by
Noranda by August 31,19B6 or within six months thereafter, upon payment of $1,000 per
each month extended.
The Company has capitalized such properties at the estimated costs to be incurred under
the agreement which are $244,442. At December 31, 19&4, a liability of $192,727 is
reflected in the Company's financial statements representing the estimated costs to be
incurred under the agreement. Of this amount, $40,700 has been reflected as a noncurrent liability.
7. Income Taxes:
The credit for income taxes is composed of the following:
1W4

Federal:
Currently Refundable
Investment Credit Realized . . .
Deferred
Prior Year Adjustments
State:
Currently Refundable
Deferred

Year ended December 31.
1983

1962

$(307,799)
(5,222)
(52,567)

$(215,643)
(26.699)
(76.733)
41.448

$(226,737)
(32.053)
(15.296)

(32.771)
(7,081)
$(405,440)

(33.318)
(6.568)
$(317.513)

(22,360)
(8.143)
$(304.589)

Income tax benefit differs from the amount computed by applying the federal tax rate of
46cc as follows:
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Voer ended December 31,
ItM
1983
1K2
Percent
**ercent
**ercent
Of PrtUx
Of Pretax
of Pretax
Income
income
Income

Computed •'expected" tax benefit
Increases (reductions) resulting from:
Depletion
Effect of tax surcharge
State income taxes net of federal benefit
Effect of capital gains tax rate on disposal of assets
Effect of investment tax credits
Other
Prior year tax adjustments

(46.0)%

(46.0)%

.3
1.9
(1.0)

.4
(.9)

6.6
(.5)
(.5)

14.7
(2.6)
(.3)
4.0

(39.2)%

(307)%

(46.0)%
2.4
2.6
(1.3)
10.1
(4.0)
(1.3)

(37.5)%

Components of deferred income taxes are as follows:
1W4

Federal:
Depreciation
Gain on installment sale
State taxes
Other

Year ended D#c#mo»f 31,
1W3
1W2

S 19,648
(67,507)
(4,608)

State:
Depreciation
Gain on installment sale

$ 3.806
(29,759)
10,657

t( 52.567)

S 27,687
(129,433)
20,403
4,610
$(76.733)

$ 2,562
(9,643)
S (7,081)

$ 3,808
(10.376)
$ (6,568)

$ (1,825)
(6.318)
$ (8.143)

$(15.296)

The increase in the tax provision resulting from depletion reflects the book depletion
charge which began 1975 (see Note 1) which exceeds statutory depletion deductible for
tax purposes. For tax purposes, the mineral rights are fully depleted and only statutory
depletion is deductible.
The Company has a contribution carryforward of $665,549 which expires in 1986, 1987,
1988, and 1989.
8.

Retirement Plan:
The Company has a noncontributory retirement plan which covers substantially all
salaried employees. The total expense under this plan for the years ended December 31.
1984,1983, and 1982, was $9,537, $11,262, and $5,826, respectively.
The actuarial cost method used by the Company is the aggregate actuarial cost method.
This method determines the total cost of the projected pension benefits of all employees
combined and the total cost is then spread over the average future remaining years to
retirement for the employees. The Company's policy is to fund pension costs accrued.
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A comparison of accumulated plan benefits and plan net assets for the Company's
retirement plan is presented below (the actuarial present value of accumulated plan
benefits and plan net assets are determined as of May 1, each year):
* » y 1, 1JM

Actuarial present value of accumulated
plan benefits:
Vested
Nonvested
Net assets available for benefits

ttty

1, 1M3

S22.S46
8,296

$ 7,367
15.418

$31,142

$22785

$45,931

S2B.015

The assumed rate of return used in determining the actuarial present value of accumulated plan benefits was 6VS% for both 1984 and 19B3.
9.

Options:
The Company granted an option to John J. Sweeney to purchase the surface rights and
improvements of 74.955 acres of the Company's property. The option, including extensions, expired December 15, 19B4. Option payments previously deferred were recognized as other income.

10.

Related Party Transactions:
The Company and rts affiliate, Cimarron Corporation, periodically incur expenditures on
behalf of the other party. Cimarron's president, sole director and indirectly, principal
shareholder, is also president and a director of the Company. Such expenditures are
reimbursed by the respective company.
As of December 31, 1984 and 1983, the Company had payables of $2,179 and $2,751
with Cimarron, respectively.
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UNITED PARK CITY MINES COMPANY AND SUBSIDIARIES
SCHEDULE V. PROPERTY, PLANT AND EQUIPMENT
for the years ended December 31,1984,1983 and 1982
Column A

Classification

Column B

fcaienee at
M Dinning
of Period

December 31, 1984:
Mine Shaft, Buildings and
Equipment
$2,829,413
Resort Facilities
56,077
Mines, Mining Claims and
Land
10,745,987
Construction in Progress ..
980
$13.634.457
December 31, 1983.
Mine Shaft, Buildings and
Equipment
$ 2,424,791
Resort Facilities
58,077
Mines, Mining Claims and
Land
10,745,986
Construction in Progress ..
98,723
$13.327,577
December 31, 1982.
Mine Shaft, Buildings and
Equipment
$ 2,086,816
Resort Facilities
58.077
Mines, Mining Claims and
Land
10,745,986
Construction in Progress ..
$12,892,879

Column C

Additions
at Cost

$324,414(1)

Cotumn D

Column E

Column F

Retiremams

Other
Changes
Add
(Deduct)
Describe

fcetence
End of
Period

$

$ 3.152.905
58,077

922

5,081
$329.495

$

922

$427,849(4)

$23,227

$(160,533)0) 10,590,535
(980)(3)
$(161,513)
$13,801.517

$ 2,829.413
58,077
$

36.330
$464.179

$23.227

$337,937

$ 1,962

98.723
$436,650

$ 1.962

1
10,745.967
(134,073)(3)
980
$(134,072)
$13.634,457

$ 2,424.791
56.077
10,745.986
98.723
$13,327,577

(1) Certain additions were acquired under an agreement with Noranda Mining. Inc. where the
Company is performing services and incurring expenses for and on the behalf of certain
Noranda-owned assets. The property acquired, totaling S244.442, was valued at the estimated
cost of the services.
(2) Transfer of costs to real estate development.
(3) Transfer of completed construction to mine shaft, buildings and equipment.
(4) Purchase of mine hoist and miscellaneous equipment at cost plus transfer of completed
construction (see 3).
For acquisitions made prior to 1983, depreciation and amortization are computed over estimated
remaining useful lives of 10 years for mine equipment and buildings and 25 years lor the mine shaft
using the straight-line method of depreciation. For assets acquired after 1982. equipment have
assigned useful lives of 3 to 5 years, while real property and improvements have lives of fifteen
years.
The units-of-production method has been adopted based on estimates of ultimate ore reserves and
mine production as reported by the lessee. However, due to limitations on royalty income under the
lease, the provision in any one year will be equal to the royalty income received which was $7,821 in
1984, $7,894 in 1983, and $42,037 in 1982.
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UNITED PARK CITY MINES COMPANY AND SUBSIDIARIES
SCHEDULE VI. ACCUMULATED DEPRECIATION, DEPLETION AND
AMORTIZATION OF PROPERTY, PLANT AND EQUIPMENT
for the years ended December 31,1984,1983 and 1982

Column A

Doftcriptton

Decemt>er 31, 1984:
Mine Shaft, Buildings and Equipment
Mines, Mining Claims and Land
December 31,1983:
Mine Shaft, Buildings and Equipment
Mines, Mining Claims and Land
December 31, 1982:
Mine Shaft, Buildings and Equipment

Mines, Mining Ctaims and Land

Column *

Column C

fcaianct at
•Woinnmg
of >oriod

Addition*
Cnorped to
Cottt and
Cleans**

$ 1745.366

S 143.670

$1,029,931

$

7.821

$1,668.020

$

92.990

$1,022.037

$

7.B94

$1,601.173

$

67,640

$ 980,000

$_ 42.037
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Column 0

Column E

Mtiramonti

fcalonce at
End of
••nod

$

610

$1.888.426
$1,037,752

$15.644

$1.745.366
$1,029,931

$

793

$1,668,020
$1,022,037

UNITED PARK CITY MINES COMPANY AND SUBSIDIARIES
SCHEDULE IX. SHORT-TERM BORROWINGS
for the year ended December 31,1984

Column A

Column ft

Column C

Coajrnn D

Column E

Waightad

Maiimum
Amount
Outstanding

Avaraot
Amount
Outstanding
Dunng Th#
*anod

Column F
Waightad

Catagory of
Aggregate

Short form
Sorrowings

Banksm

Dalanea at
End of

$1,196,373

Avaragt
fcrtarast
Rata

12.75%

During Tha

$1,196,373

$512,800(2)

Avaragt
Intaraat
Sate

During
Tht

134%(3)

(1) The construction loan commitment covers the first phase of the Ontario Project Tract A. The
outstanding balance at December 31,1984 represents the draw down on a $4,200,000,2% over
prime, trust deed note. The Company has no legal compensating balance requirements under
the loan agreement. The Company informally maintains a compensating cash balance of
$500,000. The loan is due September 1985.
(2) Calculated using weighted average based on month end balances.
(3) Calculated using weighted average based on month-end loan balances and interest rates.
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UNITED PARK CfTY MINES COMPANY AND SUBSIDIARIES
SCHEDULE X. SUPPLEMENTARY INCOME STATEMENT INFORMATION
for the years ended December 31,1984,1983 and 1982

Column A

Column B

t%om

C h t r o t d to Cost
and Eiptntt

December 31, 1984:
Maintenance and repairs
Taxes, other than payroll and income taxes:
Property taxes
Other

$518,498(1)
52,382
9,499

December 31. 1983:
Maintenance and repairs
Taxes, other than payroll and income taxes:
Property taxes
Other

582,686 n j
56746
9,538

December 31.1982:
Maintenance and repairs
Taxes, other than payroll and income taxes:
Property taxes
Other
(1)

353,721 (1)
73,544
8,512

Represents costs relating to the maintenance and upkeep of Company mining properties and
does not include mine administrative costs.
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UNITED PARK CITY MINES COMPANY AND SUBSIDIARIES
SCHEDULE XI. REAL ESTATE AND ACCUMULATED DEPRECIATION
for the years ended December 31, 1984, 1983 and 1982
CQVlffflVt A

votumn B

CoHimn C
tnfttet Coat
to Company
Bulldlnga

©•acr^pnon

Column D

Column c

Column W

Column vj

Column rf

Cost CepfteNted
Subsequent to
Acquisition

Oroee Amount at Which
Carried et
Close of Period
Buildings
and
tend
Improvements
Total

Accumulated
Depreciation

Date of
Construction

Dele
Acquired

coeeaui
Lite
en Wnli
Oepeecla
In lete
Incotrn
9tefemi
la Compn

9119.793

$ 557.796

$ 676.599

Nona

Development

Various f if

Nona

2.371.565

None

Development

Various t«|

rvone

Carrying
Costs

9fHi

brancea

Land Hald
for
Development
and
Deferred
Development
Costs |t?

lit

$119,793

Nona

S 557.796

1.196.373|t|

41.738

None

2.194.91 f

144.936

41.739

2.329.947

$2,742.707

$144,936

$160.531

$2.667.643

None

Property
Construction
Including
Underty.
mg
Landftt

$1.196.373

1160.531

f 11 Defence at Beginning
of Period:
Additions During
Period:
Improvernente . . . .
Land Value Transfer
Balance at Close of
Period

1992

1993

1994

$31,292

$323,679
$292,397

$2,563,964

$3.Q46.174|tHS»

$31,262

160.531|S|

2.724,495

292.397

$31,292

$3,049,174

$323,679

$31,292

12) Properties related to a condominium profect WYim construction In Par* City. Utah. The condominiums win be offered for
sale when completed.
(31 Boo* cost equals the aggregate cost for Federal Income tax purposes.
{4) Land was former mining properties that were acquired at various times during the history of the Company.
| 5 ) Represents value of land transferred from mining operations.
(6) Properties listed are encumbered by the same debt.

C L I F F O R D M I N E R A L S CORPORATION
SUITE 1725, BENEFICIAL LIFE TOWER
SALT LAKE CITY, UTAH B4III

JOSE** C BENNETT

February 8, 1979

CONFIDENTIAL MEMORANDUM
SUBJECT:

Formation of United Park City Mines Company Shareholders Committee

Introduction
Cumulative developments respecting United Park City Mines Company (UPK)
have given rise to the thought that independent shareholder action vis-a-vis
the UPK board of directors may be necessary if shareholders are to have any
confidence that their investment in the Company will not suffer as the two
controlling shareholders, The Anaconda Company and ASARCO, Inc., try to
extricate themselves from a difficult lease position on the Company's mining
properties in the Park City district.

This memorandum will serve to briefly

explain the background and current situation in UPK and the reasons why I
believe a shareholders committee should be formed to "police" the actions
of the UPK board as it deals with a difficult situation.
Background
UPK, listed on the NYSE, was incorporated in May, 1953, as a result of
the amalgamation of Park Utah Consolidated Mines Company and Silver King

EXHIBIT "C"
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Coalition Mines Company, both significant past mineral producers in the
Park City district.

The two companies, prior to amalgamation, paid some

$75 million of dividends out of operations in a district which has produced
over $3 billion of ore at today's metal prices.

The Anaconda Company was

the principal shareholder of Park Utah and ASARCO, through purchases from
the Kearns family, held a large interest in Silver King Coalition Mines.
This accounts for Anaconda and ASARCO now owning the largest shareholdings
in UPK as follows:
Anaconda -

993,537 shares (18-4% of approx. 5.4 million outstanding)

ASARCO

-

688,012 shares (12.7%)

Total

- 1,681,549 shares (31.U)

There are approximately 8400 shareholders in a l l .

Some of the Anaconda

and ASARCO shares were acquired on conversion of some loans made to the Company
in the I960 1 s.

From what I can determine at this early date, the only other

significant blocks are 100,000 shares owned by the Van Evera family, principally
the estate of DeWitt Van Evera, and approximately 162,000 shares in the
Bamberger family holdings.

These holdings were acquired when the Van Everas

and the Bambergers sold the Park Flagg and Keystone properties, respectively,
to UPK.
UPK operated as an independent mining company in the Park City District
until about 1969 when a strike in the copper industry, which shut down the
International smelter at Tooele, caused i t to terminate operations.

Jim Ivers,

*ho ran the Company as its president, was forced out and subsequently the Ivers
family sold whatever holdings i t had in UPK.
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In 1970 the two major shareholders of UPK secured, with UPK stockholder
approval, a mining lease which was issued to a partnership they formed between
themselves known as Park City Ventures (PCV).

Anaconda has a 60$ interest

in PCV with management responsibility and ASARCO has 40%. PCV performed
further exploration on the 12,000 acres covered by the lease and in 1973
commenced construction of a new mill, other surface facilities and underground development leading to production.

Mining began in 1975 but,

supposedly due to bad ground conditions and lack of sufficient reserve
development, the operation was shut down in January, 1978. As of December,
1977, PCV's equity in the venture totaled $23.5 million and they had sustained
a cumulative loss of $26.1 million including approximately $1 million
depreciation.

There remains substantial ore reserves on the order of 3,000,000

tons plus the likelihood of many millions of tons of undiscovered reserves
which could insure continuing operations for several generations.
Since January, 1978, the mining situation has been in limbo but PCV has
kept the mine open with a maintenance crew and pumps operating at a cost of
approximately $100,000 per month.

Various statements have been issued by

PCV as to future plans which may be paraphrased as follows (in chronological
order):
•

(Early 1978) The mine situation was being studied in anticipation
of further exploration and a possible resumption of operations.

•

(Mid-late 1978)

A study team had been formed to reassess reserves

and mining potential and would make recommendations as to future
plans.
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(January, 1979, announcement)

ASARCO was writing off its investment

in the venture to the tune of approximately $10 million.
. Verbal advice was received by the undersigned last week that PCV
had decided to sell the lease and i t may take a year before the
outcome of this effort will be known.
In the above discussion, I have not covered activities of UPK with
respect to resort development but, suffice to say, the resort properties were
sold by UPK to a group of developers who defaulted but received extended
terms and were refinanced with UPK's help.

There has been criticism that

much of UPK's potential, as might be derived from its surface land holdings
in the Park City district, were "sold down the river" by management at
that time. This is "water over the dam" and not germane to my present
objectives.
In August, 1978, Clark Wilson, one of the Anaconda directors on the UPK
board and a long time acquaintance of mine, asked me to go on the board to
replace Harold Steele who was retiring as a director.

I agreed subject to

the board pursuing a certain program of investigation (see attached
correspondence).
refused.

This was agreed to verbally by Anaconda but ASARCO

As a result, I did not go on the board and the whole matter

caused considerable embarrassment to Clark Wilson.
Current Situation
Some nine years after UPK shareholders approved the lease of its principal
d^et to its two principal stockholders, the Company sits with only nominal

XBOIOOl

mine revenue, in the form of minimum royalties ($150,000 per year).

Income

from real estate transactions, as projected on the attached schedule, is
important to UPK although not of such magnitude to be of interest by itself.
The main body of ownership of UPK has not been privy to any of the
deliberations of the controlling shareholders/lessees, or the results of
their studies, and have been, up to now, quiescent concerning their lack of
involvement.

Because of certain lease provisions which would take effect

on termination, it is "sensed" that there may be an opportunity for UPK to
prosecute the development and operation of its mining properties on its own
under some refinancing program or in partnership or under the aegis of
another entity which might be brought into the picture on more favorable terms
than could be provided by Anaconda/ASARCO.
In order to speak more authoritatively and believing there may be an
opportunity to realize a return on a stock investment in UPK, I have acquired
7,000 shares at a price just under $1.50 per share and may acquire more
depending on how things develop in the near future.
Shareholders Committee
I am proposing to form a UPK shareholders committee initially composed
of Joe Bernolfo,representing the Bamberger estate, Bob Van Evera, executor
of the estate of DeWitt Van Evera, and myself.

Preliminary discussions with

Messrs. Bernolfo and Van Evera have been held and their reaction is positive
to this proposed undertaking although Bob Van Evera has not yet committed
his support.

The purpose of the shareholders committee would be to

petition the UPK board to undertake an independent technical and economic
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evaluation of UPK's mining properties.

This evaluation would be performed by

a team of independent consultants appointed by the comnittee but whose fees
would be paid by UPK. Included in this effort would be a detailed review
of the PCV lease by the committee and its attorneys.
The above undertaking is most important because, as I understand i t ,
if KV is successful in finding a buyer for the lease, UPK's board, under the
control of the sellers of the lease, may be in a position to approve the lease
assignment without going to a shareholder vote.

With the benefit of an

independent evaluation, the shareholders committee will be in a position to
bring pressure on the UPK board to maximize the financial return of whatever
business arrangement develops from the current situation.

Without the knowledge

that will be gained from the independent evaluation, the shareholders committee
would be ill-prepared to take an independent stance if that should become
necessary.
Questions and Potential Problems
Matters of concern which should be considered before launching the
petition include the following:
1.

What form should the committee take — association, corporation, etc.?

2.

Should the petition be denied by the UPK board, what should be the
committee's next step? Will we be prepared to take legal action?
It could be a long, drawn out and expensive affair.

3.

Should the committee's action be publicized in the press?

It

could bring additional pressure to bear on Anaconda and ASARCO
and cause additional shareholders to join the committee.

"6~
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4. Should we be prepared to offer a slate of independent nominees,
representing the 70i stock position not held by the PCV partners,
for the board?

The Annual Report will be forthcoming within the

next six weeks and I believe the Annual Meeting is scheduled for
May.

In this context it should be remembered that one of the

independent directors, Harold Steele, has resigned; another,
Mike Romney, who has also served as president, has recently
undergone major surgery and at 75 years of age is probably ready
to retire; and the other independent director, Sid Cornwall, also
in his 70's,has for many years been counsel to the Company and
presumably responsive to the wishes of Anaconda and ASARCO.
(As a further note, I am tcld that the Van Cott firm has, in the
past, represented the principal purchasers of UPK's resort
properties.)
In reviewing this situation with attorneys, it will be important to
develop some alternative answers or solutions to the above problems and to
estimate the legal fees that may be incurred in accomplishing the objectives.
(Additional question --- could UPK pick up these legal fees?)

/losefih C. Bennett
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August 24, 1983

Mr. Hank Rothwell
Salt Lake Investment Company
185 South State Street
Salt Lake City, Utah 84110
RE:

United Park City Mines Company Water Rights

Dear Hank
You have asked this office to examine the status of United
Park City Mines Company's (hereinafter "UPCM") existing water rights
in the area of Park City, Utah, together with the feasibility of
rjnvprM'nr| any g"^h fights to r es id en t i al/r esor t uses. These
rights, together with certain related real estate TTTterests, are the
subject of a lengthy series of agreements, stipulations and
administrative and judicial proceedings. While we have obtained
copies of some of these documents, we have been unable to obtain
certain of the more critical agreements and memoranda of
understanding. Consequently, the conclusions reached herein are
tentative in nature and are subject to possible modification if and
when we are able to examine the complete file. In addition, because
of the complexity of many of the agreements, only portions thereof
have been summarized in the following discussion. Reference should
be made, therefore, to the documents in their entirety if further
questions regarding the nature and extent of UPCM's water rights
ar ise.
UPCM and its predecessor corporation, Silver King
Consol iriat-or3 Mining Company, developed substantial wat-*r interests^
in Park City in conjunction with mining operations during the latter
part of the nineteenth century and early in this century. These
interests were later reaucea to diligence rights and underground
water claims by filings with the office of the Utah State Engineer.
The water from the majority of these rights is supplied from mine
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tunnels which had been developed by UPCM, and has been used
primarily for mining related purposes. By reason of Utah's laws of
water appropriation, and until appropriate changes of use are
approved by the State Engineer, most of t h i s water rap be used only
for the p\)mn*f>

of I'niHal b e n e f i n a l use, i.e. mining.

In 196$. UPCM sold a portion of its water (1500 gallons per
minute) to Park City Municipal Corporation (hereinafter "Park City")
for a period of thirty years. In 1971, UPCM entered into a Water
Rights Purchase Agreement Thereinafter "Water Agreement*) by which
it sold its remaining water rights to Treasure Mountain Resort
Company, which later became Greater Park Citv Company (hereinafter
GPCC). However, UPCM excepted and reserved from this sal* the right
to use, or to lease or grant to others the right to use, for mining,
Hilling and related purposes 3,000 gallons per minute from the
aggregate of its aforementioned water rights* Under certain
clTcumstances (which are the subject of an agreement that we have
not examined) this reservation can be reduced to 1500 gallons per
minute. To the extent that UPCM does not use this reserved water
for mining, milling and relatea purposes, GPCC may use said unused
water for its own purposes. UPCM also conveyed to GPCC all water
thereafter developed which" it did not use for mining, milling and
related purposes. In consideration for the sale of these water
rights GPCC agreed to pay a purchase price of $500,000 payable in a
lump sum at some future date. (Tnis date is also tne subject of an
agreement or agreements that we have not examined). Until payment
of this sum, title to the water rights remains in UPCM. IF""is
believed that the Water Agreement remains executory and that legal
title does remain in UPCM.
The Water Agreement imposes certain restrictions upon
GPCC's use of the water and water rights. For instance, GPCC may
only use the water in connection with the development and operation
of its Park City resort properties and facilities. GPCC must comply
with all federal, state and local laws, rules and regulations
applicable to the water and water rights. GPCC must purchase and
maintain public liability and property damage insurance and pay all
taxes which are levied or assessed against the water. GPCC agrees
that it will use the water only in accordance with the rights of
UPCM or in accordance with any duly authorized change in use orders
issued by the State Engineer. .GPCC does not have the right to sell,
[assign, transfer o r gnhiff pnv portion ot the water rights without
"the prior written approval of UPCM, except that GPCC does have the
right to assign its rights to a public utility subject to such
reasonable restrictions as UPCM may reasonably impose.
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While there have been some amendments to t h i s agreement,
the substance of the c o n v e y a n c e s , r e s e r v a t i o n s and c o n d i t i o n s remain
unchanged.
(In October, ]Q75 r.vrr i«f>nu»y»H ^ o n g - h a l f unriiviripd
i n t e r e s t in the water r i g h t s conveyed by the Water Agreement to
Royal S t r e e t , _ a n o t h e r P a ^ P i t y r+*nrt ^ v e l o p g r .
UPCM c o n s e n t e d t o
t h i s a s s i g n m e n t ) . I n s h o r t , UPCM has conveyed, bv e x e c u t o r y
c o n t r a c t , a l l of i t s water or water r i g h t s except for the
r e s e r v a t i o n of 3,000 g a l l o n s per minuTeT
(Appaiently t h i s f i g u r e
tras E>6en reauced to 2850 g a l l o n s per minute but has been o f f s e t by
the flow from the f i r s t 150 f e e t of Judge/Anchor tunnel water by
agreement between UPC, GPCC and Park C i t y . )
This r e s e r v e d water, a s
well as any water d e v e l o p e d by UPCM in the f u t u r e , QnustN. b<> us^d for
mining, m i l l i n g or rplat^H p u r p o s e s .
However, UPCM p r e s e n t l y
r e t a i n s t i t l e to a l l of the water and water r i g h t s and, by reason of
the v a r i o u s c o v e n a n t s and c o n d i t i o n s of the Water Agreement, UPCM
c o n t i n u e s to r e t a i n c e r t a i n dominion over even the conveyed w a t e r ,
at l e a s t as long as the agreement remains e x e c u t o r y .
Furthermore,
i t i s assumed t h a t GPCC i s p r e s e n t l y in compliance with the
p r o v i s i o n s of the Water Agreement or has cured, with UPCM's c o n s e n t ,
any past d e f i c i e n c i e s .
I f t h i s i s not the c a s e , UPCM could have
a d d i t i o n a l r i g h t s under the Water Agreement, i n c l u d i n g p o s s i b l e
termination r i g h t s .
Because of UPCM's r e s e r v a t i o n of 3,000 g a l l o n s per minute
(water t h a t GPCC and Royal S t r e e t cannot expect to be a b l e to use or
rely upon), and UPCM's c o n t i n u i n g r i g h t s under the e x e c u t o r y
c o n t r a c t , i t i s q u i t e p o s s i b l e t h a t UPCM could n e g o t i a t e a
reconveyance from GPCC and Royal S t r e e t of t h e i r remainder i n t e r e s t
in the 3,000 g a l l o n s per m i n u t e .
Should such a reconveyance be
n e g o t i a t e d , i t would s t i l l be n e c e s s a r y to o b t a i n a change of u s e ,
and p o s s i b l y a change in p o i n t 61 d i v e r s i o n , fium Llie SLQUS LnglireBr
Deiore t n i s water COUIG oe used for other tfcan mining p u r p o s e s .
In the r e c e n t p a s t such a p p l i c a t i o n s .for change of use in
the Park C i t y area have met w i t h o p p o s i t i o n ff*™ ^t.i^e+^a™ .^prc
This o p p o s i t i o n has been p r i m a r i l y based upon q u e s t i o n s r e g a r d i n g
drainage system d e t e r m i n a t i o n s , e . g . to which drainage i s the
unaerground water t r i b u t a r y , and t h e i n c r e a s e d consumption of water
r e s u l t i n g from more consumptive u s e s , e . g . domestic c u l i n a r y .
By way of example, in May of 1981 two change a p p l i c a t i o n s
were f i l e d with the S t a t e E n g i n e e r s e e k i n g a change of use and a
change of p o i n t of d i v e r s i o n t o a l l o w u t i l i z a t i o n of underground
(mine) water as a p o r t i o n of t h e Park C i t y Municipal water s u p p l y .
O b j e c t i o n s were f i l e d by s e v e r a l downstream u s e r s .
Notwithstanding
these o b j e c t i o n s , the S t a t e E n g i n e e r on July 16, 1982 g r a n t e d one of
the two change a p p l i c a t i o n s .
The second a p p l i c a t i o n remains under
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(consideration. In the former matter, a civil action was filed in
/September, 1982 in State District Court challenging the State
(Engineer's decision and alleging the decision was arbitrary and
| unreasonable. This action remains pending although no action has
(been taken beyond the filing of a complaint and answer. It is
possible that any change application filed for UPCM's 3,000 gallons
per minute would meet with similar challenges.
/

In c o n c l u s i o n , UPCM has q-onvgygri most of i t s w a t e r , and i s
limited in i t s use of fhnf '-'rttr t h a t i f ^?* r#>gpryori
However, by
rpason or i t s rP™a' n ' ^ "-»*^* ^ ' n ^ T , m v e i l as j t-c n'nKf S nnriPT
:ne p r o v i s i o n s of the e x e c u t o r y w ^ p r r n n f r a r r . ypCM may be a b l e t o
n'egfctiSte tor the removal of the c o n t r a c t u a l l i m i t a t i o n s upon i t s
use orDe tne
UPCM
a o l er e stoe r vdeedm ownas tt re ar t. e Should
t o the St ht ai st e beE nagcicnoem
e ^p lii ts h
s e da ,b i and
l i t y should
to
b e n e f i c i a l l y use t h i s water for d o m e s t i c p u r p o s e s . i t i s probable
.that a change a p p l i c a t i o n would, over t h e p o s s i b l e o b j e c t i o n s of
(downstream u s e r s , u l t i m a t e l y be a p p r o v e d .
Very t r u l y yours

ALR:cma
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Water
As indicated in the 1982 Annual Report (page 9) United Park sold, with
restrictions and conditions, its culinary water rights to Greater Park City
Corporation (GPCC) in 1971. United Park currently has rights to 3.000_
^aJJoiis per minute for mining and milling use. Should this use cease Greater
Park City Corporation has, under certain conditions, the right to use this
water.
After a careful review of the water documents by legal counsel, we feel that
there are a number of provisions and conditions to the agreements that leave
amplp leverage to renegotiate this water question.
The water renegotiation is an item that should be resolved as soon as possible,
while other development concerns are being resolved.
Bassd on recent litigation and other water activity in the Park City area,
it is our feeling that the water reserved for mining apr* mining* ^ n ftp
converted to culinarv use. The Utah State Engineer 1 ? Office is responsible
ior "Change of Use" application^ and it has been their policy in the past
that culinary use has a higher priority than industrial or agricultural u s e s .
See Exhibit f f C n .
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July 23, 1985

Mr. W. John Lamborn
Assistant Vice President & Trust Officer
First Security Bank of Utah
P. 0. Box 30007
79 South Main Street
Salt Lake City, Utah 84125
Dear John:
Please be advised that all money due and owing United
Park City Mines Company by Greater Park City Company
under all of the instruments identified in the Substituted Escrow Agreement dated October 11, 1975 have
been fully paid as of this date. The remainder of
funds paid to you may now be disbursed to United Park
City Mines Company, Greater Properties, Inc. and Park
Properties, Inc. pursuant to the distribution schedule
attached hereto for your reference.
I would appreciate you forwarding to me a copy of the
payment transmittal letter forwarded to you by Greater
Park City Company.
Yours truVj;,

E. L. O s i k a , Jr.
Vice President and
Secretary-Treasurer
EL0:jP
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